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Maria Elisabetta  Alberti Casellati

President of the Senate of the Republic

Institutions have the duty to remember the darkest and most painful pages of our Coun-
try’s history. This entails a rigorous responsibility: the obligation to combine the indignation 
and condemnation related to the memory of intolerable events and behaviours with the 
courage to conduct in-depth studies and researches. Indeed, only the latter can critically 
help understand the genesis of that period, its evolution and long-lasting consequences.

Historical reflections on the Italian Racial Laws must without fail answer this call. In fact, 
it has been claimed – and reasserted by various parties – that the Italian post-unitary cul-
ture was not involved in anti-Semitism feelings. It has also been stressed that racial hate was 
not rooted in the Italians’ mentality, even after the promulgation of the racial laws in 1938. 
We are not exempted, though, from thoroughly analysing the events of those years. We 
still need to fearlessly examine the climate in which that regulatory corpus came to life, its 
acceptance and relevant reactions, or lack of reactions.

The renewed historiographical analysis of these themes has led scholars to open various 
areas of research in the last decades, investigating the racial laws in Fascist Italy from new 
viewpoints. Studies have started to concentrate on the mechanisms of those laws, as well 
as their interweaving with the various segments of the Italian society, culture and institutions. 
Moreover, particular attention has been paid to their consequences, which did not totally 
cease to exist with the end of the political regime that had led up to them.

There are still several steps to take in order to reach a more mature understanding 
of those events, in the light of Italy’s modern-day history and identity. It is thus along this 
path that Institutions must play an important driving role, firmly fostering studies as free as 
possible from any cultural or ideological conditioning. Studies that need to lead to acquire 
knowledge and bring our Country to an ethical and civil maturity.

This volume, Race and inJustice, fully falls within the scope of this fact-finding thrust. With 
no rhetoric, it collects reflections, documental analyses, testimonies and research perspec-
tives on the complex theme concerning the relationship between judges and lawyers in the 
Fascist years and the anti-Jewish legislation.
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Those who have ventured into studying this issue have done so with the awareness that 
jurists, judges and lawyers reacted and behaved differently as in any other segment of the 
Italian society. In fact, it is impossible to reduce them to a single unity.

This volume analyses the role played by jurists in formulating the anti-Jewish laws, and 
the broad or restrictive approach adopted by judges in interpreting and implementing them. 
It also stresses the grey zones, the opportunistic and arbitrary adherence to the regime’s 
racial positions. Finally, it emphasises the glints of light cast by those who in silence preferred 
to fight against the discriminatory principles laid down in those provisions.

These pages help clarify the consequences produced by the promulgation of the an-
ti-Jewish legislation among the Italian lawyers: a world full of contradictions, as highlighted 
by the research conducted in the last decade. A world characterised by individual heroic 
initiatives, but also guilty silences in front of the regime’s aberrations and of the persecutions 
carried out against its own members of Jewish origins, analogously to what occurred in the 
other social and professional sectors.

The results of these investigations entail a bitter awareness of the responsibilities and 
weaknesses of those who preceded us. They also awake our sense of duty to ensure that 
such a deep fracture between law and principles of justice may never occur again. That nev-
er again may discrimination be supported by laws. That laws may never again be used as an 
instrument to compromise freedoms instead of protecting them. Indeed, what a traumatic 
experience it must have been for those who believed in law as a barrier against the drifts of 
the totalitarian regime. Such was the case, for example, of Arturo Carlo Jemolo who, while 
the war was still ongoing, made a distinction between “a legality as instrument to realise 
justice […] and a legality that subverts the idea of justice or has nothing to do with it.” In 
February 1947, in recalling the years of the racial persecution, Jemolo highlighted how he 
had considered the “wrong” interpretations of the law as a legitimate instrument to fight 
against its aberration.

In those same months, the members of the Constituent Assembly, of an Italy by then 
Republican, were engaged in writing the Constitution, which soon would have come into 
force. The Constitution, its principles and the words chosen to express them were given 
the function to serve as bastion of the founding democratic values of our Country, deeply 
wounded by the twenty-year experience of Fascism. Institutions, individuals, citizens, we all 
have the duty to look after our consciences so that no form of discrimination may ever 
again be able to take root.
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Giovanni Legnini

Vice President of the High Council for the Judiciary

Year 2018 marked the 80th year from the enactment of the shameful racial laws, preced-
ed by the Manifesto of the Racial Scientists published on 15 July 1938. Those “abominable 
laws,” quoting Piero Calamandrei, constituted the most serious laceration of the fundamen-
tal principles of the legal system and of the constitutional State.

Many in-depth studies have been conducted on that infamous season. The precious bib-
liography at the end of this volume offers an overview of the main publications produced 
on the theme of racial laws.

On 4 February 2013, the High Council for the Judiciary promoted a study day devoted 
to the topic, whose results were then published in a special edition of “Quaderni.”

These pages represent the ideal continuation of those reflections and especially the 
expositive contribution of an intense journey on which we set out three years ago. The 
originality of this volume lies, first of all, in the effort made to place the representatives of 
the Bar, the Judiciary and their governmental bodies side by side with historians, academics, 
and direct witnesses of the tragedy related to racial discriminations.

To this regard, I first of all would like to thank Senator Liliana Segre for her generous 
commitment in sharing her vivid testimony of the violent exclusion and discrimination she 
experienced personally.

The journey of the High Council for the Judiciary along this memory path started on the 
Holocaust Remembrance Day. On that occasion, in fact, it commemorated the memorial 
day in a Plenary Meeting at the presence of representatives of the Jewish Communities. The 
journey continued with a protocol signed between the High Council for the Judiciary, UCEI 
(Union of Italian Jewish Communities) and the Ministry of Education with the objective 
to provide training and to raise awareness on Holocaust studies in schools. Through these 
initiatives, the self-governing body aimed at stressing its commitment against all forms of 
discrimination, giving relevance to memory and cultural growth by addressing, in particular, 
students.
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In fact, in 2017 and 2018, a touching “memory trip” to Auschwitz-Birkenau was taken by 
a council delegation composed of students, members of the High Council for the Judiciary, 
UCEI representatives, and various Holocaust survivors with their touching testimonies.

Lastly, on the occasion of the 80th anniversary from the promulgation of the racial laws 
and the 70th anniversary from the coming into force of the Constitution, for the first time 
ever the Presidents of the Courts of Appeal were invited by the High Council for the Ju-
diciary to transform the opening ceremony of judicial year 2018 into a moment of shared 
reflection throughout the Country. The presence of students’ representatives created and 
strengthened a generational bond through memory.

The Supreme Court of Cassation and all the Courts of Appeal gave their immediate 
support to the event, highlighting the Judiciary’s awareness with regard to one of the ini-
tiatives carried out by the Fascist regime: with a sadly symbolical significance, in fact, it had 
abolished the celebrations for the opening of the judicial year.

The regime ended up reducing the ceremony to a mere collection of data to be report-
ed to the Prosecutor General of the Court of Cassation. The clear intent of the initiative 
was to attack the separation of powers which, instead, had characterised the life of the Al-
bertine Statute. The intervention gave concrete form to the incisive work carried out with 
the aim to surrender every discordant voice in the world of law to silence and subjection. 
The objective, in fact, was to totally repress the judicial system’s autonomy and independ-
ence, which the liberal system had so laboriously shaped.

I wholeheartedly thank the National Bar Council for accepting to take up this shared 
challenge: that is, to reconstruct the variegated folds of the reactions of the Italian legal 
world toward the promulgation of the anti-Jewish laws in 1938.

As highlighted in these pages, the protagonists of that dark season were scientists, men 
and women of letters, academics, but also the judicial system and its highest authorities, as 
well as the Italian Bar.

The experiences that marked the world of law in front of the abomination of the ra-
cial laws give back the impression that many reacted similarly; only a few were courageous 
enough to show solidarity towards the victims of an evil and inhumane discrimination.

A minority of courageous judges, with a bright conscience, testified their will to preserve the 
foundations of a centuries-old legal civilisation. They did not allow that civilisation to be overcome 
by a supreme injustice which had disguised itself as a formal legality. Likewise, also valiant and 
passionate anti-Fascist lawyers gave their contribution by strenuously defending the principles of 
the constitutional State, even risking retaliations, deprivations, and their personal freedom.

As highlighted by the research notes and the cues for reflection provided by the essays 
published in this volume, there is still much to investigate with regard to that dramatic pe-
riod and the individual stories of the jurists who were marked by it. It is a long path which 
we hope the High Council for the Judiciary will continue to follow in the upcoming years. It 
is necessary, in fact, to broaden the knowledge and disseminate the lights and shades of the 
jurisprudence of that period.
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It is of extraordinary importance to research testimonies and documents, in order to 
knit up the threads of the broken lives of the Jewish judges expelled or removed from the 
judicial system. Such was the case, for example, of the tragic and bright story of Mario Finzi, 
a young judge who, deported from Fossoli to Auschwitz, died in an extermination camp.

Nevertheless, the precious contribution of knowledge offered by this volume – en-
hanced with an index of names of the judges expelled from the judicial system because “of 
Jewish race” – does not have the only aim to enlighten a past that has been removed for 
too long. Indeed, there is much more to it.

Our daily lives are intersecting with crimes triggered by hate, with new and re-emerging 
conflicts within the society and even along the borders of an integrated Europe, with new 
forms of expression of ancient racist feelings and discriminatory waves. The issue concerns 
us closely as citizens, and questions the delicate role of the Judiciary and of the Bar, together 
with the other institutions of our pluralist constitutional democracy.

We need to ask ourselves if we have sufficient antibodies to fight against the dark evil 
that is undermining social cohabitation and the values of equal social dignity and equality 
before the law. Values that are at the basis of Art. 3 of the Constitution, laid down right 
before the prohibition to discriminate on the basis of gender, race, language, religion, polit-
ical opinions, personal and social conditions. This form of protection, which dominates the 
framework of the fundamental Principles, is completed and integrated with the obligation 
to provide social solidarity. Moreover, Art. 22 of the Constitution prohibits to deprive indi-
viduals of legal capacity on the basis of political reasons. It is a warning with a significance 
sometimes wrongfully underestimated.

Memory and culture are fundamental elements in educating how to preserve and de-
fend pluralism. A value, the latter, which is an asset inherent the European constitutional 
State model emerged from the atrocities of the Second World War.

Our legal knowledge represents an extraordinary defensive bastion, currently fuelled 
also by the project of continental cohabitation. To think back on the infamy of the racial 
laws, therefore, leads us to the raison d’être of the bond that binds us all to the Republican 
Constitution and to the plan for a united Europe against racisms and anti-Semitism.

I warmly thank all those who contributed in this research: scholars, historians, UCEI and 
its President, judges, council members and in particular the Research Office and its Director, 
as well as the National Bar Council. I also thank who edited the volume, Prof. Antonella 
Meniconi and Prof. Marcello Pezzettithe. Finally, many thanks to the Senate of the Republic 
which, through its President Maria Elisabetta Alberti Casellati, welcomed the request to host 
the presentation of this volume in the prestigious seat of the High Chamber.
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Paragraph 9 of the Manifesto of the Racial Scientists specified that Jews did not belong to the “Italian race.” The Manifesto – published 
anonymously in the newspaper Giornale d’Italia on 15 July 1938 under the title Il Fascismo e i problemi della razza (Fascism and 
race issues) – marked the official beginning of the State’s anti-Semitism. Razzismo italiano, “La Difesa della Razza,” 5 August 1938. 
Fondazione Museo della Shoah, Rome.
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Andrea Mascherin

President of the National Bar Council

A volume such as this has never been so necessary as today. Starting from the very title, 
Race and inJustice, readers are reminded of the barbarism of the racial laws. By unanimously 
approving them in 1938, the Chamber of Deputies of the Kingdom of Italy converted the 
decrees that had introduced the racist and anti-Jewish laws.

Said laws had been prepared by a clever propaganda. However, their promulgation left 
people incredulous and unprepared. Shortly after, in fact, all professions were affected by 
Law No. 1054 of 29 June 1939 on the “Regulations for exercising professions with regard 
to citizens of Jewish race.” The law humiliated Italian lawyers and introduced the shameful 
watershed between discrimination and non-discrimination.

Injustice became law, and lawyers became immediately aware of it “because unlike many 
other professions – as Calamandrei wrote – we never had the excuse in our daily work to 
take our minds off the political reality […] but in handling laws […] we experienced the 
exasperating confirmation of our shame.” Of course, there were many opportunists, always 
and wherever present, as well as jurists who gave in to supine and passive behaviours; as 
there were many lawyers and judges who studied and applied the laws for which they felt 
“contempt because – always according to the great Florentine jurist –the totalitarian plague 
was introduced in our legislation gradually annihilating all forms of legality.”

This volume has the precise aim to preserve, foster and raise awareness, as indeed 
awareness is the antidote against any authoritarianism, regime and barbarism. We therefore 
want to commemorate who had such awareness and narrate the stories of the lawyers and 
judges who were overcome by the racial laws.

Lawyers and judges, in fact, were at the core of those years.
As a lawyer, I would like to remember how the legal profession expressed its social role, 

in coming out of those dark days, becoming what it is today. Indeed, young colleagues, in 
wearing the gown, swear before their president to comply with the duties of the profession 
with loyalty, honour and diligence in the pursuit of justice, aware “of the dignity of the legal 
profession and of its social function,” “pursuant to the principles of the legal system.”
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The debate is thus widened to human dignity, as all persons must always be respected 
and protected in accordance with the fundamental principles of the legal system. This is the 
meaning inherent the title of this volume. Art. 3 of the Constitution is considered by schol-
ars as the Charter’s “institutional masterpiece.” It is the article that sets out the person’s 
guarantees that lawyers are called to defend before every judge. Indeed, it lays down the 
principle of citizens’ formal and substantial equality before the law, “without distinction of 
gender, race, language, religion, political opinions, personal and social conditions.” The article 
was written and sponsored in the constituent assembly by lawyer Lelio Basso, anti-Fascist 
and member of the Resistance movement.

Lawyers are historically and vocationally in charge of safeguarding the effective protec-
tion of rights and freedoms. The nobility of the legal profession is acknowledged in the social 
and legal relevance of the role played by the defence. A free and independent Bar is the 
democratic guarantee that the new generations will be protected from the reoccurrence 
of such evil.

It is time for lawyers to increase their constitutional dimension. Their culture of fun-
damental rights is a bastion against the infamies that have mortified human dignity and a 
warning for the future, in observance of the duty of memory.

To conclude my greetings, I would like to borrow the words used during the Constitu-
ent Assembly by another lawyer, Meuccio Ruini, President of the Commission of the 75. In 
defending Basso’s choice to use the term “race,” Ruini said:

I understand that some would like to get rid of the damned word, of a racism that seems 
an aftermath verbal persecution; but it is exactly to react against what happened during 
the Nazi-Fascist regimes and to definitively rule out all inequalities connected to race and 
relevant fatal theories that we want to declare, also as historical contingency, the human and 
civil equality of races.

To remember means to react. With these greetings, I wish all the best for the publication 
of this volume.
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Noemi Di Segni

President of the Union of Italian Jewish Communities

Eighty years ago, the Parliament and Mussolini’s Government promulgated the “Laws for 
the Defence of the Race,” under the signature of King Victor Emmanuel III. They were laws 
that discriminated a part of the Italian population – barely 1 percent – depriving people in 
actual fact of legal capacity, citizenship and even of their names. The right to equality was an-
nulled. A right that another member of the House of Savoy, Charles Albert, had guaranteed 
in 1848 giving start to the process of Jews’ emancipation.

The public opinion, already well prepared by a long and “effective” racist propaganda, 
acknowledged the anti-Jewish laws. Once adopted in the Italian legal system, they constitut-
ed a solid legal basis of reference for all subsequent administrative acts. Unlike what widely 
disseminated in the global imaginary, they were implemented with rigour and accuracy, in 
the indifference of many.

Eighty years: an anniversary to be commemorated with great lucidity, just as we keep in 
mind the attempts carried out to annihilate our people and our culture throughout centu-
ries and millenniums. Facts and acts whose final aim was to exclude a minority group from 
the Country to which it proudly belonged, and continues to belong. A Country to which, in 
almost two millenniums, our people have given their knowledge and “the sense of who they 
are.” The memory of what happened must not fade, despite the outcries and claims of who 
currently thinks to be able to impose oblivion.

After eighty years, Italy still needs to deeply examine its past and the drifts of the Fascist 
regime. The responsibilities of the institutions that exerted an influence during Fascism need 
to be investigated in order to understand how they managed to act jointly, fostering a per-
secutory process that reached its dramatic height with the Holocaust. Said process carries 
precise responsibilities, both ethical and legal. Men, women, elderly people and children 
were deprived of their rights and lives, locked up in guarded trains and reduced to ashes. 
This is what happened. We have to live with this truth and argue claims for justice.

Italy is a Country that has never brought to trial in the parliamentary and governmental 
seats any of its rulers and representatives guilty of serious crimes against humanity. It has 
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not restored the roles and functions to those who were expelled. It has never provided a 
compensation plan for those who miraculously survived. Such a country risks not to be able 
to hold back the new movements of hate that are currently drawing inspiration from those 
past false values and symbols.

With all this in mind, a close and convinced collaboration was launched this year be-
tween the High Council for the Judiciary, the National Bar Council and the Union of Italian 
Jewish Communities. The aim is to encourage the current institutions to duly analyse what 
happened in their (our) past and carry out a practical and mature reflection on what they 
(we) can do to create a space based on full legality. Basically, the aim is to strengthen what 
was started at the end of the war with the Republican Constitution and the European 
construction. I would like to thank wholeheartedly Presidents Giovanni Legnini and Andrea 
Mascherin for beginning and paving this path, which has already had various moments of 
celebration throughout the year and has planned for others in autumn.

Undoubtedly, this publication represents an important and authoritative in-depth study, 
which may be used as a basis to continue conducting difficult researches.

An in-depth analysis of what happened is even more necessary today, in the light of 
what is currently happening in Italy and in Europe. Acts of racial intolerance, hate and dan-
gerous radicalisation – unfortunately fuelled also by members of the institutions – are on 
the increase, as stressed by social media. It is still very difficult to pass from “the defence of 
the race” to the protection of rights, first among all human life and dignity. The educational, 
cultural and legislative challenges are arduous, but not omissible. Judges and lawyers have 
an important social responsibility, as our future generations deserve to receive answers and 
not new questions.

Today’s affliction does not only consist in the suffering and fear experienced in the past, 
but also in the impossibility to interpret facts and signs, in not being able to prevent what 
we thought had been overcome with Article 3 of our Constitution. The fear working its 
way into each one of us today is the risk to cross – collectively – a red invisible line, without 
being able to activate the guarantees that we have built, refined and studied over the years.

The fear is to end up with the same responsibilities we have charged to others in various 
and well-known trials; to find ourselves in the condition of being obliged not to comply with 
a decree, a law, an order because, although formally binding, they are void of their essential 
values; or, to have to interpret and apply a decree, law, order, according to what our deep 
moral voice says. At what point do we say “No,” “That’s enough,” before it is too late?

The hope is that this publication may contribute towards an effective development of 
an open, inclusive and safe society. A society where the hope for freedom, so long yearned 
after, may become a reality. A society in which what has been denied may be returned, even 
ideally. A society which guarantees a regulatory framework capable of enabling our children 
to dream.

The institutions’ shared commitment must be to enhance human dignity, to defend the 
generative, constructive and relational function of memory, the respect of truth.
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On behalf of all Italian Jewish communities and of all Jews admitted to the rolls, I would 
like to thank the officials of the judicial offices, judges, students and professors of the Facul-
ties of Law who, in those years, experienced the exact opposite of the dream of justice in 
which they so much believed, and in the name of which they worked giving their contribu-
tion to the Country.

I also wish to thank wholeheartedly all those who gave their contribution in this impor-
tant research with a sense of full identification and deep belief: scholars, historians, judges, 
councillors, the Research Office and its Director, the High Council for the Judiciary, the Na-
tional Bar Council and its collaborators, the staff of the Union of Italian Jewish Communities, 
and who edited this volume, professor Antonella Meniconi and professor Marcello Pezzetti. 
I thank them for their commitment, as I thank the Senate of the Republic for the same 
commitment, in the person of life senator Liliana Segre, as well as the Senate’s President 
Maria Elisabetta Alberti Casellati. Their names will be remembered indelibly, together with 
all the names of the judges and lawyers who have never stopped working in the name of 
true legality and justice.
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On 19 September 1938,  “La Stampa,” as other newspapers, reproduced Mussolini’s “historical speech” before the crowd in 
Trieste. The paragraph titled “L’azione razzista” (“The racist action”) actually quotes Mussolini’s statement: “In these sixteen years, 
worldwide Judaism has been an irreconcilable enemy of Fascism despite our policies.” Historical Archive of La Stampa, Turin.
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Giovanni Mammone
First President of the Court of Cassation

The title of this volume, Race and inJustice. Lawyers and judges in the years of the anti-Jew-
ish laws, allows us to come out of the rituals of memory. At the same time, it forces us to 
remember those who belonged to two professional categories which became victims of 
the racial laws and, often beyond their will, unaware protagonists of a phase of our national 
history which is distant in time, but nonetheless negative.

In July 1938, ten academics supporting the racist doctrine published a manifesto in the 
journal “La Difesa della Razza.” A few months later, on 17 November 1938, Royal De-
cree-Law No. 1728 on the defence of the race was issued (then converted by Law No. 274 
of 5 January 1939). The decree formed the basis of the Italian racial legislation that ended up 
denying the rights of part of the Italian citizens. It also became a detailed and pedantic source 
of legislative regulations that ceased to exist only with its abrogation ratified by Royal Decree 
No. 25 of 20 January 1944.

The royal decree-law ruled the discrimination of citizens with Jewish origins and their 
expulsion from the social and institutional context of the time. It banned them from work-
ing for the public administration and for other bodies and companies under it, for banks 
of national interest and insurance companies; the ban was extended within certain limits 
also to private employment. Other provisions limited the legal capacity to exercise free 
entrepreneurship.

Royal Decree-Law No. 1024 of 15 July 1939 provided the Government with the legal 
tools to manage what was defined the “racial issue.” The decree established that the Minister 
of Interior – with a non-reasoned and unappealable decree – could declare “the non-be-
longing to the Jewish race, even against what registered at the registry office” (Art. 2), upon 
the consistent, confidential and reasoned opinion of a Commission composed of three judges and 
two officials of the Ministry, besides a secretary (Art. 3). The Commission was improperly 
called “Race Court,” due to the type of investigations it was appointed to carry out and its 
access modalities.
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We often wonder what was the role played by the judiciary in implementing those laws. 
Scholars have only hinted at a historical opinion, taking into consideration judges’ relevant 
rulings in those years and setting them in the broader legal thought of the period. The aim 
of such analysis was twofold. First of all, to verify the judges’ level of adaptation to the racist 
theories. Secondly, to verify if there were any positions in those rulings characterised by a 
spirit of restraint in implementing the racial laws. Various authors, highlighting the latter as-
pect, have emphasised how the judiciary struggled with the principles expressed by those 
laws. Therefore, in implementing them, they stressed their exceptionality and thus considered 
their range of action within the limits of a strict interpretation.

Taking into consideration situations of individual adherence, the most evident role was 
played by the judges that composed the Commission established to formulate opinions on 
the “belonging to the Jewish race.” On the other hand, many judges were expelled from the 
judicial system because Jews, while others considered it advisable to resign before being ex-
pelled. To this regard, we here want to remember Mario Finzi, young Jewish judge who, due 
to his anti-Fascist activity, was arrested and deported to the concentration camp of Birkenau, 
where he died in 1944.

Another aspect not to neglect, and still not studied exhaustively, concerns the decisions 
taken by judges after the fall of the Fascist regime and the abrogation of the devastating 
racial legislation, and before the promulgation of the legislation that provided the adequate 
tools to compensate and support the victims of the discriminations. In the years straddling 
the coming into force of the republican Constitution, the judiciary carried out a delicate work 
of interpretation. The aim was not only to give back the full enjoyment of the rights violated, 
but also to cleanse the ordinary legislation from regulatory or simply interpretative deposits 
deriving from the racial principles introduced by the dictatorship. In fact, we need to remem-
ber that the Civil Code was approved with Royal Decree No. 262 of 16 March 1942, and 
that its preparatory phase took place under the vigour of the racial laws. This entailed 
that the judicial authorities back then wondered about the inser tion of racial prin-
ciples among the informative ones of the Code. Nowadays, such considerations seem 
unconceivable for modern jurists’ consciences, but at the time they were supported. The post-
war judiciary grasped the transition and in many cases it undertook the duty to unravel the 
situation, in a certain sense heralding the republican constitutional principles. To this regard, I 
would like to mention two rulings of those years.

With ruling No. 96 of 24 January 1948, the Court of Cassation intervened in a litigation 
initiated by the manager of a company who, following the abolition of the racial legislation, 
asked to be re-employed as he had been dismissed because not of Aryan race, pursuant to 
Art. 10 of Royal Decree-Law No. 1728 of 1938. Against the manager’s request, the employer 
held that re-employment was due only to who had worked under the public administration. 
The Court – interpreting Royal Decree No. 25 of 1944 on the abrogation of the racial laws 
– opposed the employer’s position. In fact, it set the principle according to which the nat-
ural outcome of an automatic dismissal provided for by the racial legislation (an employer’s 
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obligation, otherwise sanctioned criminally) consisted in the obligation to rehire, with no 
distinction between public and private employment.

Likewise, with a ruling of 10 December 1945, the Court of Milan intervened in a litiga-
tion initiated by a Jewish dealer who asked for the reconveyance of a company which he 
assumed had been sold due to the requirements imposed by the racial laws. The pre-con-
tractual negotiations, though, had began before the promulgation of the specific provisions. 
The Court stated that the sale could not be considered accomplished freely, since after 11 
February 1939 (date of the entry into force of Royal Decree No. 126 of 9 February 1939, 
that set limits on Jewish citizens with regard to the exercise of entrepreneurship) Jewish 
citizens had been subjected not only to alienation, but also to the relevant implementation 
procedure.

These are only two examples that alone would justify further investigations by law his-
torians. This volume sets out along that road, suggesting further paths for research. The hope 
is to acquire increasingly more complete information on that dark period of our history, which 
we have the duty not to forget.

For this initiative, and for other similar ones already carried out on the issue, I would like 
to thank the High Council for the Judiciary, the National Bar Council and the Union of Italian 
Jewish Communities for editing the volume, and the President of the Senate of the Republic 
for sensibly hosting its presentation.

Razza e ingiustizia.indd   21 24/04/19   10:30



Razza e ingiustizia.indd   22 24/04/19   10:30



INTRODUCTION

 

Distribuzione delle razze (Distribution of races), no date, in the 1930s, Edizioni Dal Soglio. Biblioteca Statale Isontina.
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“La Difesa della Razza” (“The Defence of the Race”), Rome, 15 August 1939. Fondazione Museo della Shoah, Rome.
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Liliana Segre

Laws and life

I feel honoured and a great sense of responsibility in having been asked to give my con-
tribution in a publishing deed such as this, promoted by the High Council for the Judiciary 
on the occasion of the anniversary of the promulgation of the racist laws imposed by the 
Fascist regime in 1938.

After my appointment as life senator, I have often reflected on the fact that the doors 
of the Senate were opened to me eighty years after experiencing the closing of my school’s 
doors in 1938, and the opening of those of Auschwitz in 1944.

If my path has led me to reach such an achievement, my life has not passed in vain.
I feel the duty to give my testimony on the transition from the ignominious and geno-

cide Fascist “laws” to the Republic’s fundamental law, the Constitution, of which we are 
celebrating the seventy-seventh year from its coming into force.

The High Council for the Judiciary plays a fundamental role in the constitutional system. 
In fact, as self-governing body of the Judiciary, it oversees the delicate and vital relationship 
between people and justice, and between the rights and institutions that are called to guar-
antee them. I am particularly sensitive towards this issue since my personal drama and that 
of my family collided with an environment permeated with a legal culture and a sense of 
State and legality: my grandfather on my mother’s side, Alfredo Foligno, was a lawyer; my 
uncle Dario Foligno was a State lawyer; also my husband was a lawyer, as well as currently 
my son Luciano. Therefore, when in November 2008 I was awarded a Laurea onoris causa in 
Law by the University of Trieste, I held a Lectio magistralis titled: Contro l’indifferenza. Le leggi 
razziali del 1938 ed il silenzio del mondo (Against indifference. The racial laws promulgated in 
1938 and the world’s silence).

Owing to this intense sensitivity of mine towards these themes, I am able to evaluate 
the risks to which the principle of legality is often exposed. We must never forget, in fact, 
that the Fascist and Nazi regimes rose to power through the legal system. One day at a 
time, they imperceptibly moved forward the limits of illegality and abuse of power to the 
point that countries such as Italy and Germany, but also a great part of Europe, found 
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themselves in an abyss. We must always keep in mind that way too many “liberals,” intel-
lectuals, jurists were accomplices of the ascent of Fascism.

I still remember when, in 1938, I heard the news on the radio concerning the prom-
ulgation of the racial laws, or rather the racist laws. Even the environments of the Jewish 
community did not immediately understand what was happening, let alone what would 
have happened a few years later. Personally, it was a trauma to realise that I had been 
“expelled” from school. Why? What had I done? They told me that “the law established 
that all Jews had to be “expelled” from school and from many other activities.” What 
kind of a system can allow a “law” to establish something like that?

From that moment on, it was a vertical fall. After 25 July 1943, we thought that the 
worst was over, instead it still had to begin. Italy ended up being a sovereign State, 
though dictatorial, with the North reduced to a puppet Republic based in Salò. Even 
the eastern part of the Country, specifically Friuli Venezia Giulia, was torn away from 
Italy to be integrated directly in the Nazi Reich. Indeed, Fascism was a bloody and 
totalitarian regime, but it was also a treason. A treason towards Italy, its territorial 
integrity, the lives of its people, its traditions, culture and civilisation. If in Trieste there 
was the Risiera di San Sabba – the only Nazi concentration camp in Italy provided 
with a crematorium –, it was exactly due to the Fascist treason. In fact, that important 
piece of the national territory had been taken away from Italy and given over to the 
German’s direct jurisdiction.

With the hideous Manifesto of the Racial Scientists in 1938, Fascism showed its 
deeply racist face. Then, a series of unequivocal facts marked the regime’s pertina-
cious “coherence.” In fact, in 1938, the Demographic Off ice of the Ministry of Interi-
or was transformed into the Directorate-General for Demography and Race: the in-
famous “Demorazza” (“Demorace”), extreme monument of the Fascist barbarisms. 
From that moment on, an uninterrupted fall to hell took place, while entire pieces 
of the Italian society were placed hors l’humanité. The bottom was undoubtedly 
reached, though, under the self-proclaimed Republic of Salò, when the supporters 
of the Italian Social Republic, to please the Germans, exacerbated the racial laws and 
Jews’ persecution.

It was a shock for us to experience in our own lives that the most eager among our 
torturers, before deportation, were not the Nazis, but the Italians, the Italian Fascists.

The fact is that the racial persecution and the active complicity in exterminating Jews, 
as well as other minorities, was a necessary outcome of Fascism.

My appointment as life senator was totally unexpected for me. Yet, it wonderfully 
set in my personal path, started at least in the 1970s, leading me in 1990 to realise that 
I could not only be a “survivor.” I had the duty to fully dedicate my life in giving my “tes-
timony” of the immense tragedy of the Holocaust. As I wrote to Primo Levi, I became 
increasingly and clearly aware that “you never leave Auschwitz;” because “my number 
75190 cannot be erased: it is inside of me. I am 75190.” “Auschwitz’s number is impressed 
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in my heart, it is tattooed in my mind and soul: it is the essence of each one of us who 
managed to return to narrate what happened.” This is why the “mission” I have given 
myself – that is to remember and testify – is incessant and uninterrupted.

My testimony, though, never has an end in itself. I beware of the “duty to remember” as 
a rhetoric. The empathic exchange with the public listening to me is much more effective. 
For sure, I do not give what currently is called an “account.” Not only because the facts that I 
narrate are terribly non-fiction, but also because my intent is more general, pedagogical, in a 
notable sense: my aim is to involve and activate all those who are in the educational system, 
from teachers to families, to youngsters, of course.

Also in my new role as life senator, I am committed towards school, with the aim to 
give a suitable collocation of contemporary history in the curricula and overall education of 
boys and girls, specifically that of the 1900s, with its world wars, genocides, totalitarianisms. 
To know the history of one’s time prevents from falling back into certain errors and horrors. 
At the same time, it opens the mind to the authentic value of terms such as “tolerance,” 
“reception,” “interculturality,” “solidarity,” etc.

Indeed, we are all still surrounded by way too many problems that unceasingly remind us 
to be watchful and responsible. For several years now, in Europe, we have been witnessing 
new episodes of anti-Semitism, violence and terrorism. We are also noticing the spreading 
of Holocaust negationism, even in Countries with a great political and cultural tradition 
such as France and England. It is necessary to react to all this, without ever lowering our 
guard. We need to react, of course, in an integrated manner through denunciations, but also 
through culture and studies.

I always encourage the thousands of boys and girls I meet throughout Italy to read and 
learn our Constitution, which I have often defined “fantastic” and “futuristic.” In fact, since it 
is a “long” and programmatic constitution, its aim is not to be a simple catalogue of institutes 
and rights. It actually defines the mechanisms through which those rights become real, al-
lowing democracy to continuously evolve, becoming more just.

This is why I also always recall the importance of Art. 3, which expressly bans the or-
dinary legislator from ratifying any form of inequality with regard to gender, race, language, 
religion and of course political opinions. 

Two aspects of this part of the Constitution deserve a brief comment: the fact that 
no discrimination can take place on the basis of citizens’ gender highlights how much our 
Charter was “futuristic,” indicating the path for women’s emancipation from all forms of 
subordination in both their civil and professional lives; on the other hand, the unequivocal 
rejection of all forms of racial discrimination produced a clear and irrevocable cut with the 
shameful precedents of the racist laws passed in 1938.

Therefore, our Constitution has explicit and deep democratic and social values that 
not only define rights, but also spur the removal of any obstacles that hinder their full 
realisation.
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This informative spirit inherent the Constitution comes directly from the anti-Fas-
cism that inspired the Resistance against Mussolini’s regime and the Nazi invader.

As a matter of fact, a valuable tradition of studies has recognised a “constituent 
experience” in the Resistance. Against the illegality, violence and the cult of death 
typical of the Nazi-Fascist Italian regime, the Resistance prefigured a “new legal sys-
tem” through its rules, forms of par ticipation and self-government, also through the 
network of par tisan Republics. A new legal system that was then codified by the 
Constitution in 1948.

The radical rift with the previous world was indispensible. In fact, Salo’s Fascism and then 
the Nazi-Fascism were not only dictatorships, but an actual gap in the idea of humanity. They 
put an end to the consensus iuris, which allows a truly civil human community to exist. This is 
why a great jurist such as Silvio Trentin wrote that laws like the “extremely Fascist laws,” and 
then a fortiori the racist laws, created a legal contrast – ceased long ago – “between masters 
and slaves, making the latter illegal.”

Jews being arrested at the Italian-Swiss border, 1944. Museo del Risorgimento, Milan.
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In a certain sense, my personal experience summarises all the above: the rift in the 
consensus iuris, namely the social agreement, and the tragic condition of slavery. In fact, as 
I had the possibility to recall in a speech at the Senate: “I have experienced the condition 
of illegal immigrant and asylum seeker; I have been sent to jail; I have experienced working 
in a factory, as I was a juvenile labour slave in a satellite factory of an extermination camp.”

The authentic value of our Constitution can truly be appreciated only through such a 
wide-ranging approach. The cult of legality must never be separated from the memory of 
the sacrifice of blood and the suffering undergone to lay the foundations of our Res Publica.

It is on these bases that I seize the opportunity to thank all the officials at the Ministry 
of Education. When defining the drafts for the topics of this year’s State examination, their 
civil and pedagogical sensitivity allowed to identify two themes of particular relevance and 
greatness, and to establish a clear connection between the two. I am referring to the drafts 
chosen for the exam of Italian literature, the one that used the passage of Giardino dei Fin-
zi Contini, in which a Jewish student was not given access to the library in Ferrara, and its 
connection with Art. 3 of our Constitution, which authentically opens the doors to human 
freedom and dignity.

The strength of ideas – today, and always – is the utmost defence wall against those who 
are strong, but are not right.
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In the issue of 20 October 1938, “La Difesa della Razza” published a census mapping out the Jewish presence in Italy. 
Fondazione Museo della Shoah, Rome.
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Michele Sarfatti

An overview of the Fascist anti-Jewish legislation

The anti-Jewish legislation (I do not find it suitable to call it “racial”) promulgated in 1938 
by the Italian Fascist regime constituted an event of considerable relevance.

The laws and the following administrative provisions introduced different types of bans 
and obligations. Indeed, each one of them produced remarkable effects on the addressees 
and on the society in its whole. 

Each law had a precise technical content, with relevant reasons and meanings of various 
order. However, examined in its whole, the anti-Jewish legislation passed in 1938 (and more 
in general the entire anti-Semitic campaign of those years) has further contents, whose di-
mension goes beyond the scope of the single persecutory law. In the following paragraphs, 
I have provided several examples which I believe highlight the depth of the lacerations 
connected to the “laws of 1938.”

I. The relationship between Fascism and Jews

Although in terms and with a broadness that were unforeseeable and unpredictable 
in 1922, the anti-Jewish legislation provided for the development of an anti-Jewish policy 
already present in Fascism.

In fact, we should neglect the words freely expressed by Renzo De Felice on “the 
relationship between Jews and Fascism” or “the relationship between Fascism and Jews.” 
According to De Felice, from 1926 to 1927 said relationship was in “constant improve-
ment,” and between 1932-1933 it was “solved at its best.””1 It must be said that the only 
relationship that could (can) exist was that of Fascism towards Jews, or that of a “single” 
Jew towards Fascism, as well as of course the relationship between the national and local 
Jewish bodies and the Fascist national and local authorities. Besides, when considering 
the real situation in those years, the word “best” used to refer to how the relationship 
had evolved, does not seem appropriate. In December 1923, Claudio Treves – a skilful 
Jewish politician, who had met Benito Mussolini when they were both among the highest 
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leaders of the socialist political party – wrote in his newspaper : “When the contempt for 
Freedom prevails, there is a return of … temporal power and anti-Semitism”2 (it must be 
kept in mind that in those days “anti-Semitism” did not mean extermination or anti-Jew-
ish legislations). Five years later he wrote: “Fascism is giving us also the other disgusting 
plague, of which up to now Italy could have gloried itself of being immune: anti-Semitism. 
[…] With remarkable jumps backwards, Fascism will reproduce the Middle Ages of Si-
mon de Monfort [Montfort] and the Albigensian Crusade. On the other hand, it is logical. 
Totalitarianism is incompatible with tolerance.”3 On 25 April 1932, Isacco Sciaky, Italian 
exponent of revisionist Zionism, wrote to his leader Vladimir Jabotinsky: “The various 
countries’ Hitlerism […] views Rome as the Mecca of anti-Semitism.4 Neither Treves nor 
Sciaky could have imagined that in 1933 all of Europe’s anti-Semites would have found 
their so-called “Mecca” in the innovative anti-Semitic campaign and in the revolutionary 
anti-Jewish legislation of the new Nazi regime. Nor could they have imagined that in 1938 
such a legislation would have been promulgated also by Italy. Nonetheless, their observa-
tions clearly testify facts and processes that characterised those days.

2. Anti-Semitic Europe and foreign Jews

The anti-Jewish legislation provided for Italy’s full insertion in the group of European 
Countries institutionally anti-Semitic.

It was not simply a matter of a quantitative (and then qualitative) extension of the na-
tional anti-Jewish laws. In the new complex continental anti-Jewish network, whenever one 
Country introduced anti-Jewish measures, this affected other Countries, stimulating them to 
act with similar and competitive measures.

This occurred with particular strength and visibility in the persecution against foreign 
Jews. Throughout 1938, various anti-Semitic governments decreed the revocation of citizen-
ship to several categories of “national” Jews, as well as the expulsion of all or part of the for-
eign or denationalised Jews. The decisions of the various capitals became like rings of a chain, 
substantially with no interruptions and many interrelationships. For example: on 16 August 
1938, the Directorate-General for Public Security submitted a “Note” to Mussolini (who 
was also Minister of Interior) on the new situation involving Jews of several foreign nation-
alities. In particular, the situation concerned the revocation of citizenship, the withdrawal of 
passports from German and former Austrian Jews, the non-renewal of passports to Polish 
Jews, the looming of a flow of Romanian Jews expelled from Germany and not admitted to 
re-enter Romania. The “Note” was submitted with an outline of a royal decree-law for the 
expulsion of foreign Jews arrived after 1932, a clear reference to the changes produced by 
Adolf Hitler’s rise to power. Two weeks later, the Council of Ministers approved the pro-
vision, moving the date back to 1st January 1919, with a clear reference to the recent war.

Therefore, this Italian law was a reaction to similar measures laid down by other Coun-
tries, trigerring in turn similar and opposed measures and behaviours. For example, in autumn 
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1938, the Ministry of Interior of Budapest issued a confidential circular, titled “Preventing 
the entry in Hungary of foreigners of Jewish race banned from entering Italy.”5 The circular 
alerted the local authorities on the likelihood that there would have been an increase of 
illegal flows both of Jews expelled from Italy, and of displaced Jews directed towards Italy 
and no longer authorised to enter the Country.

3. The law and the fascist law

The anti-Jewish legislation fully unveiled the Fascist State’s concept of laws.
Article 24 of the Albertine Statute stated: “All inhabitants of the Kingdom […] are equal 

before the law.” The civil code of 1865 established under Article 1: “Every citizen enjoys civil 
rights.” The projects issued in 1930 and 1936, aimed at reforming the civil code, stated respec-
tively: “Man is a subject with rights from birth to death” and then “Man is a subject with rights 
from birth.” Therefore, for many years Fascism did not want to prevent, or did not manage to 
prevent, or could not prevent for man and his natural rights to be in the centre of the Italian 
legal system.

In the last months of 1938, the draft of Article 1 of Book 1 of the project relating to the 
new civil code was modified one last time. The code was made consistent with the found-
ing principles of the new anti-Jewish laws (the Minister of Justice, Arrigo Solmi, mentioned 
to Mussolini the advisability of the amendment on 27 August). Abandoned the previous 
phrases and especially the format, the mentioned Article 1 was rewritten and broadened to 
the point of totally changing its meaning; the text became: “Legal capacity is acquired at the 
moment of birth. […] Restrictions to legal capacity deriving from belonging to specific races 
are established by special laws.” The transformation of the first paragraph was functional for 
the insertion of the last one, seriously introducing the principle of inequality with regard to 
legal capacity. Man and his natural rights were no longer in the centre. Now, the State had 
become central with its right to limit man’s legal capacity.

Therefore, the formalisation of the anti-Semitic racist shift acted as catalyser in making 
the code fascist. Besides, although it was fully consistent with the regime’s ideological and 
political principles, it had not yet been implemented. From this viewpoint, it is possible to as-
sert that racism and anti-Semitism allowed/spurred Fascism to fully reveal itself, also to itself.

4. A laceration in Italy’s history

The anti-Jewish legislation produced an epoch-making laceration with the period relat-
ing to Risorgimento and Italy’s unification up to the First World War.

The distinction among citizens, with the introduction of unequal rights among them, 
abruptly terminated a historical period, started with the achievement of national unity, char-
acterised by equal political rights, at least among those who were male and had specific 
wealth. In this view, the “laws of 1938” constituted the clear antithesis of the Enlightenment 
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September 1938. The Directorate-General for Demography and Race drew up genealogical tables defining the “belonging to the Jewish race” or the 
“Aryan race.” Central State Archive, Rome.
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principles infused in the liberal legislation of the 1800s. Citizens were no longer equal. Italy 
(as well as an increasing part of Europe) changed direction, returning to a considerably dis-
tant past in a new way, closing a century-long phase of democratic progression.

After 1945, the majority of non-Jewish Italians decided to neglect the shift that had taken 
place, and to act as if nothing had happened. Such behaviour may cancel the knowledge of 
history, but not history itself.

I believe that a level of normality will be reached when most of our history books will 
describe the anti-Jewish legislation promulgated in 1938 as a deep and relevant laceration in 
history, and not as an infamy, a word that does not belong to the historiographic scientificity; 
not as a more or less absolute evil, this too a definition unrelated to the historian’s reasoning; 
but as a dramatic shift of a modern world returning to the ancient one, to a period prior 
to democracy.

5. Distinctions among Italians

The anti-Jewish legislation introduced a strong climate of suspicion that permeated the 
political and civil life in a new way.

With the laws promulgated in 1938, the distinction between “good Italians” and “not-
good Italians” or “anti-Italians” was no longer based only on political-ideological criteria 
related to Fascists/anti-Fascists. Jews were classified, described and perceived as an inferior, 
dangerous and pernicious race.

However, they were not “visibly distinguishable” and therefore identifiable as people belong-
ing to the “Hamitic race,” which, starting in 1936, had become object of a harsh racist persecu-
tion. Apart from the spectral representations of “Jewish noses” and “Jewish haircuts,” Jews were 
(are) entirely similar to all other Italians. This led the regime to identify them with specific notes 
on almost all documents. The basic uncertainty remained, though, on who belonged to the de-
spised and pernicious “Jewish race.” Sometimes groundless accusations of belonging to a “Jewish 
descent” reached the highest authorities of the regime. In addition to those accusations, there 
was that of being “Hebraised,” which was even more difficult to document or to deny.

It cannot be assumed that the regime issued the laws against Jews with the precise intent 
to introduce or grieve this culture of suspicion. However, at the time it certainly resulted 
totally consistent with the harshening of the dictatorship and its transformation into a to-
talitarian regime.

6. A generalised racism

The anti-Jewish legislation provided for a generalised racism.
This characteristic has often been object of partial or total denials. In fact, the anti-Jewish 

laws provided for the institution of the so-called “discrimination,” that is the possibility to 
enjoy exemptions with regard to persecutory provisions. This was announced in advance 
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by the Dichiarazione sulla razza (Race Statement) issued by the Great Council of Fascism on 
6 October 1938. However, the Statement, was a proclamation providing guidelines, not a 
legislative text. In the end, said text (Royal Decree-Law No. 1728 of 17 November 1938) 
and the following provisions reduced the scope of implementation of “discrimination” to the 
point that persecution became generalised, and therefore racist.

It is interesting to note a statement made in 1978 by George Mosse drawing inspira-
tion from Renzo De Felice (who in his volume Storia degli ebrei italiani sotto il fascismo had 
incredibly omitted to highlight Mussolini’s quick renouncement to what he had announced 
on 6 October).6 Mosse said that since persecution did not affect all Jews, it did not have 
generalised characteristics, and therefore it was not racist, consequently “Mussolini was no 
racist.”7 Subsequently, noticing the mistake – also owing to my documentary works –, Mosse 
reformulated his opinion and specified that “Mussolini had embraced racism.”8

7. The biological racist approach

The anti-Jewish legislation provided for a biological racist approach of anti-Semitism.
This aspect is underestimated by scholars, who prefer to take into consideration the writings 

and statements of those years that reflected a “national” or “spiritual” racist approach. However, 
they seem to forget that Jews were persecuted first of all by written words in the form of laws, 
not by words written in the form of a cultural article published in a daily newspaper.

In order to classify how racist the racist legislation was, it is possible to make use of an 
instrument both unique and dreadful: that is, the articles which in that same legislation de-
fined the victims, identifying the people to subject to the law. Royal Decree-Law No. 1728 
of 17 November 1938 established that those who descended from 2 parents classified as 
“Aryans,” or – since each parent has parents – from 4 “Aryan” grandparents, or even better 
from 8 “Aryan” great-grandparents, or to be more precise from 16 great-great-grandpar-
ents, 32 great-great-great-grandparents, etc., these were without fail classified “of Aryan 
race.” An identical procedure was carried out if the 32 ancestors were classified “of Jewish 
race.” It was impossible to avoid the genetic-racial material received from ancestors. The 16 
great-great grandparents could have all abandoned the religion of their parents and convert 
to Judaism (or, in the second case, to Catholicism): according to Fascism this did not produce 
any changes in their racial classification or in that of their descendants.

For sure, from an ideological and public law viewpoint, debates and contrasts developed 
in those years between Fascists who followed the biological racism and those who followed 
other approaches; however, the law accepted and constantly maintained the former approach.

It is also necessary to consider that, in order to classify children born from “racially mixed” 
marriages, the Fascist legislator formulated a complex solution that kept into account various 
non-scientific factors, such as the religion professed and since when, the spouse’s “race,” etc. 
The lack of scientific grounds constituted a serious problem for the “biological” anti-Semitic, 
but not for historians, who took cognizance of its existence without exorcising it.
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In its issue published on 20 October 1938, “La Difesa della Razza” also highlighted the “high” percentage of Jews in specific 
provinces and the increasing number of mixed marriages between Jews and Catholics up to 1936. Fondazione Museo della 
Shoah, Rome.
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8. The supremacy of Fascism over the Catholic Church

The anti-Jewish and racist laws provided for the supremacy of Fascism over the Catholic Church.
The issue is extremely complex. However, its core aspect consisted in the innovative de-

cision issued in November 1938 by the Fascist government of the Kingdom of Italy banning 
Italian citizens of “Aryan race” from marrying a person of any other race, regardless of the 
religion professed or not professed by said person.

It must be kept in mind that in January 1937 the government had assumed a different 
position, approving an outline of a royal decree-law prohibiting “relationships of conjugal na-
ture” between Italians and people from the Italian East Africa (that is relationships of regular 
cohabitation better known as “madamato”). It did not establish anything, though, concerning 
casual sexual relationships or marriages. In the report annexed to the outline, the Minister 
of the Colonies, Alessandro Lessona, specified that the lack of a ban relating to marriage was 
due to “advisability, given what laid down in the Lateran Treaty.”9

Whereas, Royal Decree-Law No. 1728 of 17 November 1938 banned Italian “Aryan” 
citizens from entering into “racially mixed” marriages. The prohibition concerned both wed-
dings celebrated at municipal offices and those celebrated in church and then recorded in 
municipal registers. Basically, the State stopped validating marriages sanctioned by Catholic 
ceremonies. Therefore, in 1938 Fascism held that it could/had to neglect the “advisability” 
which it had stressed at the beginning of the previous year. The decision was taken or any-
way communicated with an official document wanted by Mussolini, Il Fascismo e i problemi 
della razza (Fascism and the problems of race) dated 14 July 1938 (“The Italians’ pure Europe-
an physical and psychological features must not be altered in any way. Marriages are possible 
only between European races”).

The documentation found certifies that it was a free and aware decision.
Given the object and the nature of the change, it may be classified as a sort of act of 

“emancipation” and autonomy of undoubted relevance.
It was based on political, diplomatic and ideological reasons. Indeed, with regard to the 

ideological reasons, it is important to consider the driving force that the biological racist ap-
proach had on the anti-Jewish persecution: every time a European anti-Semitic government 
of the 1900s supported and implemented that approach, it prohibited from the very outset 
(with the sole exception of Vichy’s France) any new “racially mixed” marriages.

9. The end of the anti-Jewish legislation

The anti-Jewish laws promulgated in 1938 were therefore consistent with and related to a 
shift/radicalisation of Fascism. Nonetheless, those laws were first and foremost directed against 
Jews in Italy, thus aimed at affecting Italy’s Jews. Certainly, as any governmental policy, also the 
one mentioned interweaved with other ideological lines of action or policies implemented by 
Fascism. In this case, those policies strengthened the Italian-German alliance (or Fascist-Nazi 
alliance), the creation of the new man and/or of the totalitarian State, the limitation of the role 
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of intellectuals formed before Fascism, the need to mobilise (with new myths) the élites or the 
youngsters, etc. All this, though, does not change the fact that, yesterday as today, when a Jew is 
damaged because a Jew, or all Jews are damaged because Jews, this is done first of all because 
the intention is to damage the single individual for who he/she is or the people for who they are. 
When interpreting anti-Semitism as an instrumental act, we are averted from its understanding.

Notes

1 R. De Felice, Storia degli ebrei italiani sotto il fascismo,Torino, Einaudi, 1988, pages 91, 115.
2 Niente antisemitismo, in “La giustizia,” 2 December 1923.
3 Fascismo ed ebrei, in “La libertà. Giornale della concentrazione antifascista,” 30 December 1928.
4  Stato e Libertà. Il carteggio Jabotinsky – Sciaky (1924-1939), edited by V. Pinto, Soveria Mannelli, Rubbettino, 

2002, p. 70.
5  K. Frojimovics, I Have been a Stranger in a Strange Land.The Hungarian State and Jewish Refugees in Hungary, 

1933-1945, Jerusalem,Yad Vashem, 2007, pages 77-78.
6 R. De Felice, Storia degli ebrei italiani sotto il fascismo quote from p. 307.
7 G. L. Mosse, Toward the Final Solution. A History of European Racism, New York, Howard Fertig, 1978, p. 200.
8 Id., The Fascist Revolution.Toward a General Theory of Fascism, New York, Howard Fertig, 1999, pp. XIV, 36.
9  Central State Archive, Presidency of the Council of Ministers, Acts, 1937, MAI, fasc. 135, report accom-

panying the outline of the royal decree-law Provvedimenti per l’integrità della razza.
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Trieste, 18 September 1938. Mussolini, in front of a large crowd, announced the anti-Jewish shift in the regime’s policy, declaring 
that Jews were an “irreconcilable enemy of Fascism.” Sul mare: illustrated supplement of “Bollettino mensile del Lloyd Triestino,” A. 
XIV, No. 9-10 (Sept. – Oct. 1938-XVI), Trieste, Lloyd Triestino, 1938. Municipal Library “A. Hortis,” Trieste.
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Giovanni Canzio

Anti-Jewish laws and jurists’ social class 

1. 1938-2018: Eighty years after the racial laws

The eighty-year anniversary from the promulgation of the laws for the defence of the 
race constitutes the opportunity for an in-depth reflection on a tragic moment of our 
Country’s history. It also provides the occasion to analyse the issues that directly involved 
the identity of the national community and the mission of the republican institutions.

If, beyond the usual rhetoric of commemoration, we seriously want to deal with the 
strategy used by the Italian State to persecute the Jews’ rights and lives, it is necessary to 
exercise an “active” memory according to principles of truth, ethics and responsibility.

In other words, it is necessary to reconstruct the architecture of the laws and circulars 
on the matter, the overall framework of judges’ acts and rulings, the administrative provi-
sions, the structure and the actual functioning of the majestic administrative machine. There-
fore, it is necessary to investigate and update the analysis of the acts and behaviours of the 
protagonists of those dramatic events.

It is only partially true, as held by some historians, that the racial laws were the Fascist 
regime’s attempt to please its German ally. The alliance with Nazism cannot represent, alone, 
the sufficient condition for such aberrant choices. The Italian population had been long-pre-
pared for the anti-Jewish laws. Indeed, the climate of ignorance and hate made the popula-
tion acquiescent and indifferent, if not even cynically supportive, in some cases, towards the 
project to take advantage of Jews’ expulsion and expropriation.

The discriminatory practices against the native populations of the African colonies – 
with the aim to protect and claim the superiority of the white race and of the Latin civiliza-
tion – constituted easy grounds for the development of anti-Semitism. On the other hand, 
already in the early 1930s, a thriving publishing activity had began, strengthened by a press 
campaign to open a “Jewish issue” also in Italy, as in Germany. The campaign was based on 
the opposition between the Jewish-Zionistic identity and the national identity, defined in-
compatible tout court.
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The regime’s resolution to implement a strict racial policy excluding from social life 
those belonging to Jewish communities, is even more significant when considering that in 
1938, even before the first publication of the Manifesto of the Racial Scientists (13 July) and 
of the Jews’ census (22 August), the Minister of National Education required for universities 
to identify professors and students belonging to the Jewish minority. With a decree dated 5 
September, the Minister expelled those university professors and students, as well as teach-
ers employed in state and state-controlled schools and students of Jewish race. Italy thus 
became a racial and racist State.

2. The Italian “legal” racism

Art. 24 of the Albertine Statute established that all those belonging to the Kingdom 
were equal before the law, that they enjoyed civil and political rights and could access civil 
and military offices. The article was ratified by the racial laws causing a serious vulnus to the 
principle of equality. So what role did the Italian jurists play in formulating and implementing 
those despicable laws?

Apart from the infamous publications “Razza e civiltà” and “La difesa della razza,” a ref-
erence must be made, first of all, to the journal “Il diritto razzista,” which gave much space 
to what can be defined the Italian legal racism. The journal was supported or characterised 
by the direct participation of many judges – of the Court of Cassation, the Council of State 
and the Court of Auditors –, lawyers (one for all, a lawyer of the Court of Cassation, Ste-
fano Mario Cutelli, promoter and director of the journal), and well-known academics of the 
Faculty of Law (Pier Silverio Leicht, rector of the Faculty of Law of Rome, experts in civil law 
Arrigo Solmi and Fulvio Maroi, and expert in criminal law Giuseppe Maggiore, and others), 
who wrote for the journal or were members of the scientific committee.

3. Judges and lawyers in the years of the “unequal” law

In particular, what role did Italian judges play in implementing the discriminatory laws, 
both in their function as interpreters of the rules and regulations, and as guardians of the 
principle of citizens’ equality guaranteed by the constitutional system in force in those years?

It is first of all necessary to highlight that, when introducing the racial laws, the Fascist 
regime relied on a system that definitely limited the judiciary’s independence and autono-
my. Said system was established starting in the Fascist period with Royal Decree “Oviglio” 
of 1923, up to Royal Decree “Grandi” of 1941. The executive power, in the person of the 
Minister of Grace and Justice, was appointed to control and condition professional statutes 
and single careers. Moreover, with the mediation of the heads of the courts chosen by the 
regime, the Minister controlled and conditioned also the content of judicial decisions.
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In fact, the regime’s authoritarianism was in ontological contrast with a Judiciary some-
what emancipated from the executive, and analogously, with a Bar that represented inter-
ests not ascribable to the State-political party.

The reform of 1923 – referring to the Cortese system of 1865 – defined as “officials 
of the judicial system,” without distinction, “apprentices, Justices of the Peace, deputy lower 
court judges, lower court judges, honorary deputy lower court judges, judges of all degrees 
of tribunals and courts, the members of the public prosecutor’s office, the officials of every 
degree at the offices of the clerk, and judicial secretariats.” Besides, it abolished the pos-
sibility to elect members of the High Council for the Judiciary (CSM), re-establishing that 
possibility under the Government’s power. This led the High Council to continue to exist as 
a mere auxiliary body of the Minister. The reform also strengthened the Minister’s power 
to assign offices to judges in the event of promotions or transfers, on the basis of merit, 
eliminating any intervention of the High Council for the Judiciary. Finally, it assigned the ap-
pointment and destination of the heads of courts to the single discretionary power of the 
Council of Ministers.

Moreover, Law No. 2300 of 1925 was extended also to judges, who therefore could 
be exempted from service in public offices, if they had behaviours incompatible “with the 
Governments’ general guiding policies,” both at the office and outside the office. 

In order to eliminate any remaining space for autonomy, even minimum, and therefore 
any form of protection of the rights safeguarded by the jurisdiction, the regime immediately 
removed several judges not compliant with the regime’s guiding policies. Some well-known 
cases are those of Ludovico Mortara and Raffaele De Notaristefani, respectively First Presi-
dent and Prosecutor General of the Court of Cassation, or that of Vincenzo Chieppa, former 
Secretary-General of the dissolved Association of Italian Judges. However, more in general, the 
regime did not hesitate to eliminate the judges considered “uncomfortable,” “not aligned” or 
“incompatible.” Basically, by being impartial, sometimes even against acts of Fascist violence, many 
distinguished themselves for acts of independence that were not appreciated.

In such context, Law No. 2008 of 1926 on the defence of the State was issued, estab-
lishing a “Special Court” to repress crimes against the State. Consequently, the ordinary 
jurisdiction was no longer competent for political crimes.

Lastly, in reforming the judicial system in 1941, Minister Grandi issued a royal decree that 
made the public prosecutor even more subjected to the executive, and the Minister’s inter-
ferences in judges’ careers and regulations more incisive. The hierarchization of the judicial 
system was thus further defined. In fact, registration with the National Fascist Party (PNF) 
was established as an essential requirement to carry out judicial functions.

The Fascist regime’s interventions against the Bar were particularly harsh. Indeed, it was 
the first, the most important and the most “dangerous” liberal profession to be reformed.

Law No. 453 of 1926 brought the Bar under the State’s control, preventing it from 
being able to “establish anything outside, above, or even in antithesis with the State.” In 
the same year, three implementing regulations were laid down. The first regulation ratified  
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Royal Decree-Law 
of 17 November 
1938, signed by King 
Victor Emmanuel III, 
Mussolini, Minister 
of Foreign Affairs 
Galeazzo Ciano, 
Minister of Grace 
and Justice Arrigo 
Solmi, Minister of 
Finance Paolo Ignazio 
Maria Thaon di 
Revel and Minister 
of Corporations 
Ferruccio Lantini.This 
fundamental text 
was used as a basis 
for the following 
bans. In fact, it is 
often mistaken for 
the entire corpus of 
anti-Jewish laws and 
provisions.
Central State Archive, 
Rome.
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the striking off the roll of “undesired” lawyers and public prosecutors (that is those who 
had carried out a public activity in contrast with the interests of the Nation). Moreover, 
the judicial system’s Councils were dissolved, appointing specific Commissions in charge 
of reviewing the rolls in order to verify the meeting of the requirements established by 
the new laws. The second regulation recognised the Fascist Trade Unions as the sole legal 
representatives of the forensic class. Finally, the third regulated the State exams for lawyers, 
the functioning of the High Council and the trade unions’ role in disciplinary proceedings. 
Royal Decree-Law No. 1578 of 1933 further extended the trade unions’ powers. In fact, 
they were appointed with the duty to set general criteria for establishing fees and benefits, 
according to a logic aimed to give the corporate bodies complete dominium over the Bar. 
Starting as of 1940, those who aspired to become public prosecutors were obliged to reg-
ister with the National Fascist Party.

Basically, it was a totalitarian plan on the basis of which the legal profession was no 
longer granted autonomy.

Once weakened the autonomy of the Judiciary and of the Bar, a rigid and formal con-
cept of legality under the State’s exclusive power was quickly introduced. At that point, the 
State’s laws were to be respected and implemented, even if in clear contrast with the most 
elementary principles of ethics, justice and equity.

4. Jurisprudential interpretation: lights and shades

After the racial laws were approved in 1938, the Government quickly proceeded with 
the purge of Jewish judges: some were exempted from service, others were forced to retire 
in advance, many were excluded from the competition to enter the judiciary.

Among the purged, a young judicial apprentice is here reminded: Mario Finzi, who at 
only 24 years of age was exempted from service as judge in Milan. He thus started teaching 
at the Jewish school in Bologna, while helping Jewish refugees in Italy. He was then arrested 
in March 1944, sent to the concentration camp of Fossoli and deported to Auschwitz-Birk-
enau, where he died on 22 February 1945. Likewise, other courageous judges must not 
be forgotten (mentioned by Domenico Riccardo Peretti Griva in his memories, back then 
President of the section of the Court of Appeal of Turin): judge Vincenzo Giusto of the 
Court of Cuneo, who died as a partisan and gold medal of the Resistance, and councillor 
Ferrero, who was arrested in 1944, beaten up, insulted as “traitor” and lastly executed by 
the Nazi-Fascist troops.

Alongside such bright examples, it is also important to highlight that several judges gave 
the racial laws a restrictive interpretation from the very outset. Although assuring jurispru-
dential protection to Jewish citizens unjustly and painfully damaged or deprived of their 
rights, this space was nonetheless restricted and thus limited all subversive effects.

The regime aimed to introduce the concept of “race” – based on ambiguous biologi-
cal-cultural criteria – as a requirement to be recognised legal capacity. In order to ensure 
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the achievement of that objective, the regime established with a specific law – Art. 26 of 
Royal Decree-Law No. 1728 of 1938 – that every issue relating to the implementation of 
racial laws was to be solved, case by case, by the Minister of Interior, assisted by a special 
Commission, with an administrative provision not subject to any encumbrance, even juris-
dictional. Royal Decree-Law No. 1728 was then integrated by Law No. 1024 of 1939, es-
tablishing another Special Commission, the so-called “Race Court.” The Special Commission 
was chaired by judge Gaetano Azzariti (whose ascent resisted after the fall of Fascism, as 
he was first appointed judge and then President of the Constitutional Court from 1955 to 
1961), and composed of two councillors of the Court of Cassation, Antonio Manca (who 
became constitutional judge as well) and Giovanni Petraccone.

Some judges, both of the ordinary and of the administrative judiciary, reasserted that, 
notwithstanding the exclusive power of the Minister of Interior to resolve “on who was a 
Jew,” all issues relating to the enjoyment of civil and political rights and people’s statuses 
(capacity, family, assets, enterprise, labour) should have continued to be assigned to their 
jurisdiction. Therefore, they refused to assign those cases to the exclusive and unappealable 
competence of the Minister and his special commissions.

For example, in one of the first rulings on affiliation (judgment of 5 May 1939, Rosso 
vs Artom, ext. Peretti Griva), the Court of Appeal of Turin highlighted that “the act of iden-
tifying the belonging to a specific race of a party involved in proceedings falls within the 
jurisdiction of the ordinary judge and not of the administrative authority, when it comes to 
resolving on citizens’ legal capacity under the effects of civil law.” However, those siding the 
regime made their criticisms known, in particular through two circulars issued in May 1939 
by Giulio Ricci, First President of the Court of Turin. Basically, the circulars reported the 
flaws and potential elusions of the discriminatory regulations. The Council of State resolved 
in the same terms (section. V, judgment of 11 July 1941, Falco vs Banco di Napoli), as well 
as the Court of Cassation (judgment No. 1856 of 2 July 1942). The latter, in fact, stated that 
Art. 26 of the mentioned Royal Decree-Law No. 1728 could not reserve to the Govern-
ment the knowledge of all theoretical and practical matters that may be triggered by the 
application and implementation of the provisions on the defence of the race. Continuing, 
the Court stated that, “from a logical and grammatical viewpoint […] said regulation fails 
to comply with the general principles on jurisdictional competence and with the general 
system of controls concerning legality and the guaranty of rights [...] therefore it cannot be 
interpreted extensively [...] hence the only criterion deducible is to interpret the provisions 
as jus singulare.”

Therefore, while in those same years German judges applied the racial laws becoming 
interpreters of the common popular feeling and conforming to the Nazi ideology, some 
of the Italian judges interpreted analogous laws referring to the general principles of the 
system. In other words, they interposed some form of barrier of formal legality against the 
absolute control carried out by the regime.
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5. “Race” in the civil code of 1939

Apart from the appraisable exceptions mentioned above, the Italian judiciary did not 
stand out as to hermeneutic boldness in the application of the anti-Jewish laws. In fact, 
among most judges (who, especially at the higher levels, were fervent Fascists) a so-called 
grey area prevailed. Indeed, when dealing with a clearly “unequal” right, the majority chose 
the traditional and convenient path of compliance with formal legality, remaining indifferent 
before the literal aspects and the nature of the hateful discriminatory legislation.

This modality of applying the racial laws discouraged Italian Jews from accessing justice. In 
fact, they were well aware that in most cases their rights would not have found a fair consid-

Turin, 1942-1943. 
Jews carrying out 
mandatory work in the 
city. Institute for the 
History of Resistance and 
Contemporary Society 
“Giorgio Agosti” (Istoreto).
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eration and actual protection. The number of litigations initiated by Jewish citizens was really 
scarce: up to 1943, only 60 Jews took legal action, and the total proceedings amounted to 103.

Moreover, it is important to highlight the attitude of the Italian civil law authorities, after 
the publication in 1939 of Book I of the civil code “Solmi” devoted to the person and the 
family. In fact, once “relegated to the attic the indisputable dogma of equalitarianism” of the 
Albertine Statute (as stated by Azzariti, during a conference held in 1943 at the Legal Club 
of Milan), Art. 1 of said laws, under the third paragraph stated that “restrictions on the legal 
capacity of specific races are established by special laws.” The paragraph was then abrogated 
in 1944 after the fall of the regime by one of the first legislative provisions.

The various manuals, monographs and essays of the time written by the most authori-
tative scholars of civil law (Francesco Messineo, Giovanni Battista Funaioli, Salvatore Pugliatti, 
Francesco Santoro Passarelli, Roberto De Ruggiero and Fulvio Maroi, Angelo Falzea, and 
others), apart from a few faint technical remarks, gave predominance to the choice of si-
lence. Therefore, the general attitude characterised by aseptic and cold neutrality in dealing 
hastily with the theme of “race,” seemed to be the cause limiting the person’s legal capacity.

Only some – actually few – exponents of the academic world (Arturo Carlo Jemolo, Ernes-
to Orrei, Giorgio La Pira, Pietro Gismondi, Alessandro Galante Garrone) stood out distinguish-
ing themselves from who preferred to submit to the regime’s will, opposing the dominant racial 
laws and continuing to consciously draw inspiration from the values and high ideals of justice.

As one of them (Jemolo) recalled several years later :

Jurists and non-jurists, especially in the parts of Italy subjected to the German occupation, 
realised that moral life cannot be reduced to formulas, as much as they may seem the most 
secure. We feel that this experience does not at all lead us to review the profound moral 
basis, or our notions of good and evil; it does not even lead us to the conclusion (which 
would be particularly dangerous) that good actions can arise from good instincts, and not 
from rational laws; it only leads us to understand that the infinite variety and complexity of 
life does not allow to restrain actions within formulas. For many years, I never deviated from 
the principle of a sincere interpretation of the law, also when it led me to violate the political 
values that I held dearly. Forms of persecution rose that I judged particularly hateful – I am 
referring to the racial persecution – and I wrote several notes to support the interpretations 
of the law that I knew to be wrong because against the voluntas legis.

6.  Human dignity and the fundamental rights laid down in the Constitution and the 
importance of an “active” memory

The tragic experience of the racial legislation permeated many of the choices adopted 
and principles laid down when drawing up the Constitution in 1948.

Pursuant to Art. 113 of the Constitution, “against the public administration’s acts, it is always 
possible to go before the ordinary or administrative jurisdiction bodies for the jurisdictional 
protection of rights and legitimate interests;” said protection “cannot be excluded or limited 
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to particular means of impugnment or for specific categories of acts.” The terms used and the 
actual incipit of the regulation are significant, as they highlight the fact that the experience of 
the racial laws was still well alive in the structure of the new democratic system.

The declaration of other fundamental rights laid down in the Constitution were rooted 
in the darkest pages of mankind’s history, marked in the collective conscience by the tragedy 
of the Holocaust. Among said rights: the recognition of human dignity and inviolable rights 
both as single individuals and in social groups where the person’s personality is expressed 
(Art. 2); the equality of all citizens before the law without distinction of race (Art. 3); the 
right to work for all citizens (Art. 4); equal freedom of all religious denominations before the 
law and the right to freely profess one’s religious faith (Articles 8 and 19); the freedom to 
express one’s thoughts (Art. 21); the prohibition to deprive a person, for political reasons, 
of legal capacity, citizenship and name (Art. 22).

It is on the strength of this renewed conscience that the members of the constituent 
assembly placed two pillars as the foundations of the new democratic system: on the one 
hand, all individuals were recognised equal dignity and equal and inalienable rights, generat-
ing individual and collective freedoms and autonomies; on the other hand, the Constitution-
al State was organised on the basis of the principle of pluralism and separation of powers. 
Therefore, the judiciary constituted an autonomous and independent system that, despite 
the exclusive subjection of judges to the law, had the function to guarantee the actual pro-
tection of rights (Articles 101 and 104).

The discriminations against Jews had taken on a regulatory consistency with a set of 
provisions that involved the various sectors of social life: from school (Royal Decree-Law 
No. 1390 of 5 September 1938; Royal Decree-Law No. 1779 of 15 November 1938) to the 
exercise of professions (Law No. 1054 of 29 June 1939), from marriage (Royal Decree-Law 
No. 1728 of 17 November 1938) to matters concerning people, names and successions 
(Law No. 1055 of 13 July 1939), from the interdiction to work in specific offices, to limita-
tions with regard to assets and economic activities (Royal Decree-Law No. 1728 del 1938). 
The Constitutional Court held said discriminations (judgment No. 268 of 1998) in their 
whole “prejudicial to human dignity and to the fundamental rights.” The Court highlighted 
that, in such regulatory context, racial discrimination had peculiar characteristics: the gen-
erality and systematicity of the persecutory activity addressed against an entire minority 
community; the identification of the addresses, that is those belonging to the Jewish race 
according to criteria established by law (Art. 8 of Royal Decree-Law No. 1728 of 1938); the 
objectives pursued, totally peculiar and different from those that characterised the acts of 
political persecution. Therefore, the anti-Jewish legislation – according to the judge of laws 
– identified a minority community, which it affected through the “persecution of rights,” and 
the subsequent grafting on of the “persecution of lives.”

However, not even the strictest constitution (or the various international charters and 
agreements that recognise the person’s fundamental rights) and the most enlightened con-
stitutional court are destined to live by, inspire and judge the governments’ actions sub spe-
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cie aeternitatis. Therefore, they cannot ensure that all forms of racial discrimination may be 
truly banned once and for all; as they cannot ensure that racial discrimination will no longer 
be able to take root and find some form of legal legitimation.

A population lacking memory is inclined to commit the same errors/horrors of the past.
Hence, it is important to cultivate an “active” memory of the events occurred, especially in 

environments in charge of training, educating and acculturating the young generations. In other 
words, besides the usual commemorations, it is important to know and understand the facts 
in terms of historical truth, to study the circumstances, behaviours, causes and effects, as well 
as the responsibilities that led to their occurrence and their development over time.

The verse of Primo Levi “Meditate che questo è stato” (from Se questo è un uomo) 
sternly warns us of the value of memory. Indeed, it is by remembering the horror of the 
racial persecution and the Holocaust that we can hope that such horror will never occur 
again. Moreover and especially, it is by remembering the past that we can hope that people 
will firmly reject submission, indifference and silent resignation to “Evil,” safeguarding said re-
jection in their souls.
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Piergiorgio Morosini, Pasquale Serrao d’Aquino, Olimpia Monaco

The Judiciary in the Fascist period: the regression of the judicial 
system and its protagonists

1. Fascism shows its authoritarian face to the judiciary

On 5 December 1943, the President of the Court of Appeal of Rome informed the 
Ministry of Justice that Mario Fioretti, before taking office at the Massimario of the Supreme 
Court of Cassation, “was victim of a brutal murder. […] On the basis of the first news re-
ported, it seems that around 6 o’clock p.m. he was in Piazza di Spagna where he got into a 
discussion for trivial reasons with a Fascist soldier, who, pulling out his weapon impulsively 
shot Fioretti causing a serious wound.”

Actually, it was not the first time that the judge incurred in similar arguments with a 
member of a Fascist action squad. In fact, in a note sent to the Minister of Justice on 17 
March 1942, the President of the Court of Appeal wrote:

I hereby report an unpleasant political accident occurred to an apprentice acting as judge 
at the Court of Florence, FIORETTI Mario, on 8 February of last month. Fioretti, according 
to what stated by the same, was at Caffè Gilli […] when he started listening to the war 
bulletin on the radio with his hat on. […] Suddenly, he felt someone flick his hat off, which 
he managed to grab in time. […] The stranger said to the judge:“You’re ambiguous, you’re 
an anti-Fascist.” Fioretti was then beaten up by two youngsters. However, Federale stated 
that the excess of the two strangers was in part to be pardoned, since spurred by the 
burning spirit of those young members of a Fascist action squad and combatants at the 
front […]. Fioretti was also little respectful of the disciplinary rules, as he reported the fact 
to the Prosecutor of the King instead of to his direct head, the President of the Court, to 
whom he should have asked for instructions on how to behave.

This tragic professional and human episode – occurred in a convulse period for our 
Country – highlights the main aspects of judges’ conditions under the Fascist regime in the 
time of the racial laws.
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In those days, the powers of the Minister of Grace and Justice over the judges’ legal 
status (beginning of career, appointment to offices and functions, transfers, promotions, dis-
ciplinary initiatives) went hand in hand with the strengthening of the hierarchical bonds with 
the heads of the offices, which went way beyond the exercise of their functions.

In such context, the “lower” judges were subject to an incessant pressure from min-
isterial circulars on the interpretation of the laws that stirred the regime’s interest the 
most. They were also required to rigorously comply with the ritual forms of respect 
towards the dictatorship, such as the obligation to wear a black shir t and to use the 
Fascist greeting when participating in public Fascist events. Moreover, judges were often 
humiliated by the external conditioning of national and local hierarchs, by the prefect’s 
control, as well as the control carried out by the secretary of the Fascist Party. They also 
had to maintain a good relationship with all local institutional and political authorities, 
star ting from the podestà.

It is important to understand the legislative, institutional and cultural path that led 
the judiciary to such subjection to the regime. Indeed, the subjection was so strong 
that judges – apart from few praiseworthy exceptions – could not avoid giving eager 
interpretations of the anti-Jewish laws, despite their clear opposition to the foundations 
of natural laws.

2.  “The judiciary’s structure is rigorously hierarchical.” The judicial system at the beginning 
of the century

In 1909, in an interview with Corriere d’Italia, the Minister of Justice in office, Vittorio 
Emanuele Orlando – perhaps the most renown jurist of the time – highlighted with no 
uncertain terms the essence of the judicial system of the time. He did so by manifesting his 
concerns for the recent establishment of the General Association of Italian Judges (AGMI). 
As recalled by Luigi Ferrajoli,1 the Minister feared two consequences of that novelty. First of 
all, the sense of “equalitarianism” in the relationships among the members of the association, 
capable of questioning the distinction between the “high” and “low” judiciary, by then con-
solidated. Secondly, the “unavoidable combativeness” that the association phenomenon was 
destined to manifest, capable of contradicting the judge’s nature and role in the dominant 
notion of the time. In fact, the judge was considered an institutional actor that had the duty 
“to remain separated from society, staying out of any debate, also on justice, and renouncing 
to any form of criticism or claim that would have compromised the Montesquieu image of 
a cold and inanimate mouth that spoke only with regard to laws.”

The institutional concerns of Vittorio Emanuele Orlando translated into intolerable dan-
gers for the Fascist political power. In fact, with an imperium provision, the AGMI was forced 
to be dissolved on 21 December 1925. At the same time, its heads were expelled from the 
judiciary due to their “anti-state policy, subverters of rules and regulations and of the dignity of 
the judicial system.”
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That being said, let’s go back to the beginning of the century.
In those years, the judicial system underwent institutional and cultural changes. On the one 

hand, the judiciary was led to assume the typical characteristics of a bureaucratic organisation; 
on the other hand, young judges took office with a different mentality compared to that of 
the “high sphere” judges. The novelties affected the structure that had taken shape in the years 
immediately following Italy’s unification. The judiciary was strictly controlled by the Govern-
ment in various ways. First of all, the Minister of Justice had incisive prerogatives over judges’ 
recruitment and careers. Secondly, the public prosecutor’s managerial powers were affected, 
being defined as the representative of the executive power at the judicial authority. Finally, the 
Minister of Justice had the power to order, with regard to every judge, transfers “due to office 
needs,” which often assumed a clear punitive intent, bypassing the rule of immovability.

It is important to highlight that the widespread territorial implementation of said prerog-
atives was substantially “delegated” to the First Presidents and to the Prosecutor Generals of 
the Courts of Appeal. These figures, acting as “district custodians,” were required to provide the 
Minister also with information on the political stance of the judges under their employment. 

In 1890, a first reform wanted by the Minister of Justice, Giuseppe Zanardelli, changed 
the way to access the judicial system. According to the new system, judges’ recruitment 
almost totally took place through a competition for judicial apprentices addressed to young 
graduates. The Minister was left with the sole power to appoint university professors or 
lawyers for “distinguished merits” to the Courts of Appeal and the Court of Cassation; a 
power, though, which he scarcely used.

A further reform was introduced by Minister of Justice Orlando. With the laws of 1907 
and 1908, the High Council for the Judiciary and the Disciplinary Supreme Court were 
established. The former body was mainly composed of high judges, in part elected by the 
Courts of Cassation and in part appointed by the Government. Despite remaining a for-
mally consultative body (it only gave opinions on judges’ promotions and transfers), the 
High Council for the Judiciary of the time played an important role in the development of 
careers based on criteria established within the judicial organisation. Whereas, the Discipli-
nary Supreme Court at the Ministry of Grace and Justice was composed of seven judges, 
among whom the President of the Court of Cassation of Rome and six judges of “higher 
level” from the High Council for the Judiciary, together with six senators of the Kingdom.

The Disciplinary Supreme Court was characterised by a distinct hierarchical structure. 
In fact, there was a distinction, which became even stronger, between the “high” judiciary 
– composed of judges of the Court of Cassation and the highest authorities of the district 
offices (Presidents of the Court of Appeal, Prosecutors General, Prosecutors of the King) 
– and the “low” judiciary, composed of a large number of lower court judges, court judges 
and deputy prosecutors of the King. This distinction was evident in the different economic 
treatment and wealth, as well as in the provision of two different statutes as to guaranties 
and careers. Moreover, while the “high judiciary” lived in a sort of “cultural osmosis” with 
the political power, also due to the former’s legal expertise, the “low judiciary” paid more 
attention towards the historical changes and transformations of the law in the early 1900s.
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Despite the substantial “institutional cohesion” between the highest authorities of the judi-
ciary and the political power, the Minister’s instruments were not always able to obtain a com-
plete adherence to the Government’s policies. This was true especially for the judging judiciary 
which, somehow or another, was provided with greater guarantees. Very often, judicial decisions 
diverged from governmental directives. This was true, for instance, with regard to positions con-
cerning the right to strike and the trade unions’ prerogatives during Giolitti’s period. However, the 
phenomenon was not limited to those fields. In fact, in fighting against brigandage in the South, 
the Government decided to adopt exceptional measures, also due to its intention to sidestep 
the southern judiciary’s opposition, often aimed at “defending civil rights.”

Therefore, in the early 1900s, the Italian judicial body was characterised by different sensi-
tivities towards crucial themes relating to justice. The new generations of the judiciary, although 
not questioning the institutional structure, manifested a strong drive towards the new way of 
interpreting judges’ role and the request for judges’ greater autonomy from the political power. 
They had understood that the strong internal hierarchization, and the judges’ careers in the 
hands of high judges closely connected to the political power, would have ended up irrepara-
bly undermining the areas of autonomy and independence in exercising their functions.

Mariano D’Amelio’s registration kept in his personal file. Central State Archive, Rome.
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Mariano D’Amelio’s registration kept in his personal file, indicating his registration with the National Fascist Party. 
Central State Archive, Rome.
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In such context, in 1909, the “lower judges” founded the General Association of Italian 
Judges (AGMI). The judges asked for a more adequate economic treatment, a simplification 
of careers and open roles, the electiveness of the High Council for the Judiciary at all levels 
of the judiciary, and the extension of the guaranties assigned to the judging judiciary also to 
the public prosecutor.

Slightly before the rise of Fascism, the Association’s organisation became more structured 
and its action more incisive. In fact, in 1921, immovability was extended to lower court judges 
and the electiveness of the High Council for the Judiciary was extended to the whole judicial 
body. Under the Fascist regime, though, everything changed. Already in 1923, the High Council 
for the Judiciary was once again subject to the Government’s appointment, and judges with 
democratic opinions were pensioned off. This is what happened, for example, to the First 
President of the Court of Cassation of Rome, Lodovico Mortara, and the Prosecutor General 
of the Court of Cassation, Raffaele de Notaristefani. As mentioned, in 1925, the AGMI was 
dissolved, before being suppressed by a law in 1926 which banned public employees from 
joining any trade union. The leaders of the Association were initially transferred to comfortless 
premises and then purged: among them, Secretary-General Vincenzo Chieppa.

3. Fascism enters the judiciary

The Fascist government, aiming at the authoritarian regression of the judicial system, 
cancelled the recently approved reforms that had led to lay down in the judicial regulations 
the independence of the judicial system and of the single judges.

Aldo Oviglio, already elected deputy in the political elections of 1921, was appointed 
Minister of Grace and Justice with the duty to implement the reforms necessary to align the 
judiciary to the principles of the Fascist State.

On 30 December 1923, with Royal Decree No. 2786, the hierarchization of the judicial 
offices was increased and innovations were implemented with the aim to guarantee the effec-
tive control of the category. In fact, it was provided for the judicial councils to resolve on judges’ 
promotions on the basis of information provided by the hierarchical chiefs. The latter, having to 
express their opinion on judges’ skills, culture, operativeness and conduct, had the power to affect 
promotions (Art. 112). The High Council for the Judiciary – which had recently become elective 
– immediately lost the scarce autonomy acquired, was established at the Ministry of Justice and 
was composed only of those belonging to the high judiciary, appointed by the Government.

Moreover, the system relating to promotions for the category’s highest positions was 
modified. In fact, the High Council for the Judiciary could no longer appoint councillors of 
the Court of Cassation, who instead were appointed by a specific Commission established 
at the Ministry. In addition, there was the possibility to be assigned to the Court of Cassation 
due to merits, outdoing the rigid criterion of seniority followed up to that moment in the ju-
diciary for the most desired appointments. In actual fact, this allowed the Minister not to ap-
point the judges who deserved the highest positions the most, but to choose with absolute 
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discretionary power judges that the regime appreciated the most. Moreover, the members 
of the Judicial Council were no longer elected by the General Assemblies of court judges 
and judges of the Court of Appeal, but were chosen by the First President of each Court.

In addition to these provisions – which meaningfully affected the structure of the judicial 
offices – the principle of judges’ immovability was violated. In fact, exemption from service 
became possible with regard to judges who were not able to conveniently and effectively 
fulfil the duties of their office (Art. 173), due to illness, permanent weakness of mind, ascer-
tained ineptitude, or “due to any other reason.”

In that period, also Royal Decree No. 1028 of 3 May of 1923 was approved, providing 
for judges’ exemption from service due to “exuberance and unproductiveness.” Said decree 
also established a Commission composed of high judges2 in charge of purging the judiciary. 
This body, strong of a broad freedom with regard to evaluations, exempted from service 
around one hundred judges, among whom Mortara and de Notaristefani after receiving 
direct reports from the heads of the offices. 

Therefore, the vagueness of the legislative formulas became the legal instrument to 
damage judges disliked by the regime or unwelcomed. This allowed to exempt them from 
service or carry out “punitive” transfers.

Actually, the Oviglio reform was not a revolution, but a return to the past. Forms of external 
and internal control over the judiciary were intensified and made formally explicit: “The Minister 
of Justice exercises major surveillance over all Courts, Tribunals and State judges, and can cau-
tion them. He can summon any judge requiring the latter to respond on any charges ascribed 
to the same” (Art. 178); “the Court of Cassation has the power to monitor all Courts of Appeal 
and all Tribunals and Magistrates’ Courts. The Courts of Appeal have the same power over the 
Tribunals and Magistrates’ Courts in their district. Each civil and criminal Tribunal has the same 
power over the Magistrates’ Courts or Justices of the Peace present in its district.” (Art. 179).

Politics was swiftly taking over, taking away from judges any form of psychological and 
cultural independence.

The category had its last throb of autonomy in 1924, which turned out to be a year of 
dramatic changes.

On 10 June 1924, Giacomo Matteotti was abducted and murdered.
Despite an attempt of dissuasion carried out by the First President of the Court, Mauro 

Del Giudice – a senior judge, President of the Accusation Section of the Court of Appeal 
of Rome – courageously assigned an investigation to himself, instead of assigning it to the 
senior councillor of the section, “infected by Fascist lues.”

Two days after Marinelli’s arrest, Del Giudice was placed under protection, as “about fifty 
rowdy fascists came to my house to protest, shouting: “Hurrah for Domini, hurrah for Volti, 
death to Mussolini’s enemies.”

On 27 July 1924, the newspaper “Impero” stated: “It is useless to allude, with more or 
less veiled hints, to Mussolini for Matteotti’s murder. The Duce, saviour of the Country, is not 
to be touched,” to then add:“Whoever touches the Duce will be pulverised.”

What followed is well-known: Del Giudice, heedless of the threats and disinclined to career 
allurements, was transferred to Sicily as Prosecutor General; only the material executors were 

Razza e ingiustizia.indd   59 24/04/19   10:31



60

committed for trial; the Court of Cassation ordered the transfer of Matteotti’s proceedings to 
Chieti due to public order issues; the swift conclusion of the proceedings led several defendants 
to be convicted to light penalties, in large part covered by the amnesty for political crimes in 1925.

In that same year, Minister Oviglio (then also expelled from the National Fascist Party) 
was replaced with Alfredo Rocco. This led the regime to change pace. In fact, the new Minis-
ter increased controls over the judiciary and provided for the removal of judges considered 
not aligned with the regime. Basically, the Ministry started a systematic policy of forced pu-
nitive transfers, aimed at sanctioning the unwelcomed judges.

In 1926, a Special Court for the State’s defence was established. It was in charge of judg-
ing crimes against the State’s and the regime’s security (the so-called political crimes). The 
President of the Special Court was chosen among officials belonging to the Army, Navy, Air 
Force or the Voluntary Military Force for national security. It was composed of five judges 
chosen among the officials of the Military Force.

In 1926, a second wave of purges was carried out, also due to a new law on exemption 
for “incompatibility with political directives.” Among the 17 addressees of those purges, 
there were also the highest authorities of the General Association of Italian Judges, among 
whom Secretary-General Chieppa. These were all guilty to have assumed “an anti-state 
conduct, subverting the provisions and dignity of the judicial system.”

Just as important was the review of the judicial districts and the separation of careers be-
tween judges and lower court judges. The latter, in fact, were subjected to the total control of the 
Prosecutors General of the Court of Appeal, as established by Rocco and Mariano D’Amelio, 
the latter appointed as First President of the Court of Cassation. In 1930, the project was con-
cluded, providing for separate competitions and apprenticeships and establishing a differentiation 
of wealth between judges of collective offices (the Court, the Court of Appeal and the Court 
of Cassation) and the lower court judges. In fact, the former underwent a long apprenticeship 
almost free of charge, but then benefitted from good salaries; the lower court judges, instead, 
started to earn soon, but had to settle for modest salaries throughout their career.

On the sidelines of the institutional reforms, the judiciary’s subjection to the political 
power was assured by internal hierarchy. The heads of the offices had always collected 
information on judges’ professional and personal lives, basing possible promotions on said 
information. Under the regime, the information collected became the main instrument to 
control judges’ activity and a means for reporting suspicious behaviours. The judicial councils 
no longer limited their evaluations to candidates’ judicial provisions, their relationship with 
colleagues, the personnel, and the Law Courts. In fact, the evaluation was extended to the 
judges’ possession of “Fascist requirements” (such as seniority with regard to their registra-
tion with the National Fascist Party and in the Voluntary Military Force).

4. Fascist judges and anti-Fascist judges

After 1925, what remained of the judiciary’s internal and external independence ended 
up dissolving. The category no longer adopted open stances against the regime, even less 
against the racial laws and the purges of Jewish judges affected by said laws. The regime 
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Milan, April 1935. 
The Minister of 
Grace and Justice, 
Arrigo Solmi, 
while visiting the 
Exhibition.
Historical Archive 
Fondazione Fiera 
Milan.
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obtained a general consent from those belonging to the judicial system. Most of the Italian 
judges gave their adherence to Fascism, but not all judges were Fascists in the same way. 
Some, in fact, were proudly Fascists from the very outset; others became Fascists out of 
need; few opposed it openly.

On the whole, the judiciary seemed to trouble itself in the attempt “to increasingly improve 
its interpretation not of the law, but of the spirit of the political system, the direction wanted 
by the Government.”3 Open adherence to Fascism – not of minor importance – ensured a 
swift career. Nonetheless, some judges continued to carry out their functions interpreting the 
laws in the highest interest of legality and justice, undergoing the fatal consequences.

The degree of the change is highlighted by the new figures who were appointed as the 
highest authorities of the judiciary. In fact, after the purging of Mortara and de Notaristefani, 
who had liberal ideas, in 1923, the highest positions of the judiciary were assigned to judges 
with a Fascist stance. As mentioned, D’Amealio was appointed First President of the Court 
of Cassation. At the time, he was 52 years old and remained in charge for almost twenty 
years (up to 1941). Whereas, Giovanni Appiani, who in the past had been a member of the 
Purging Committee, was appointed Prosecutor General. D’Amelio and Appiani were cho-
sen over candidates that had excellent careers and a higher seniority.

Some suffered the consequences of their professional rigour being transferred and 
stopped in their careers.

Alfredo Finelli, appointed President of the Court of Belluno, had contrasts with several 
members of the National Fascist Party due to proceedings relating to the theft of the gold given 
to the Country. The local Fascist federation complained about the judges of the proceedings. 
Finelli, as typical of the time, was transferred – under his consent – to the Court of Trieste.

Mario Dalla Mura, arrived in Zara in 1926 as public prosecutor of the King. He was re-
ported for political reasons by the Commissioner for the Federation of Zara, who request-
ed the prosecutor’s immediate transfer. The Commissioner reasoned said transfer as follows: 
“He has no political sensibility. He is not a Fascist, nor an anti-Fascist, at least in his outward 
manifestations. However, he does not relate to the spirit of the Fascist laws and institutions 
with regard to the requirement to provide information.” On the occasion of the arrest of 
an Albanian citizen – considered a dangerous Bolshevik by the National Fascist Party – Dalla 
Mura protested against the illegality of the arrest. Once ascertained that the defendant had 
been beaten up by the police, Dalla Mura announced his intention to initiate criminal pro-
ceedings against the Provicial Chief of Police. Minister of Justice Rocco, whose attention had 
already been called toward the judge, quickly ordered his transfer to Palermo. Several years 
later, Dalla Mura’s character was highlighted in an opinion expressed for a competition to 
enter the Court of Cassation: “The judge is even-tempered and impartial with an exquisite 
sense of independence, making him repugnant to any servility or negotiation, loyal only to 
the objectivity of the highest form of justice.”

Some judges were fervent anti-Fascists and paid the price of their dissent against the 
totalitarian regime, sometimes with their own lives.
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Pasquale Colagrande, public prosecutor of the King in Ferrara, was arrested for anti-Fas-
cism and executed by a firing squad between 14 and 15 November 1943. Resisting against 
the pressure of the prefect and of the provincial chief of police, he had been accused of 
conducting proceedings against warrant officer Villani, an Ovra officer and the chief of the 
investigative political squad at the Provincial Police Headquarters.

Pietro Amato Perretta, promoted to judge and assigned to the Court of Como, started 
to collaborate with anti-Fascist journals, publishing also an article titled Il viandante smarri-
to (The Lost Wayfarer). The article contained clear sarcastic references to Mussolini, the 
National Fascist Party, Minister Rocco and the Industrialists’ Federation. Reported directly 
to Mussolini by the prefect of Como, he was transferred as a punishment to the Court of 
Lanciano. However, he did not take office. He then became a partisan and was arrested by 
the SS. Seriously wounded, he died because he refused to undergo surgery not wanting to 
survive and to end up again in the Nazi’s hands.

Nicola Panevino, judge at the Court of Savona, was a fervent anti-Fascist. He succeeded to 
the founder of the Action Party in Savona (lawyer Cristoforo Astengo, killed by the Nazi-Fas-
cists), leading its local structure. Owing to his work and to that of some faithful collaborators, 
the Court of Savona became the spiritual and physical headquarters of the National Libera-
tion Committee, as well as the operational centre of the Resistance. Panevino assisted detain-
ees in the prison of Savona, exploiting the relationships he had established owing to his work 
with the prison personnel, who held him in high esteem. He was captured by the SS, tortured 
and finally executed by a firing squad, without ever revealing the names of his fellow combats.

On the contrary, Domenico Riccardo Peretti Griva, prominent personality of the judi-
ciary (and, then, protagonist of the Resistance), did not undergo serious consequences for 
his brilliant “legalitarian anti-Fascism.” Among his many virtuous actions, it is important to 
remember that, as President of the Court of Piacenza, he sentenced three heads of the 
local Fascism (defended by Fascist Party leader Roberto Farinacci) who had been accused 
to have assaulted a lawyer. Already known for his judgments that mitigated the effects of 
the racial laws, he became the leader of the judges in Turin who had refused to swear al-
legiance to the Italian Social Republic. He even managed to convince the Minister of Grace 
and Justice to exempt the judges from swearing.

5. Towards the definitive normalisation of the judiciary and the infamy of the racial laws

Individual heroisms, however, were not particularly widespread in the judiciary. In fact, 
similarly to other categories, it supported Fascism or, at least, it did not dissociate itself from it.

On 16 May 1929, Minister Rocco praised the judiciary in the Parliament and recalled 
how the Court of Cassation in joint sections, with judgment of 28 July 1928, had “solemnly 
recognised the value of the Labour Charter even before being consecrated by the legis-
lation.” He also stated: “The Italian Judiciary has demonstrated in facts to adhere to the 
spirit of Fascism.”
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In 1935, Minister Solmi reorganised apprenticeship, including training on Fascist politics. 
He also reiterated paternalistic recommendations aimed to spread among young judges a 
healthy “sense of comradeship” and the respect of discipline and of the hierarchical order.

In 1939, three hundred new apprentices were received at the Italian Fascist Youth Acad-
emy not by judges, but by “teachers.”

Lacking legal categories ready to carry out a review assimilable to that of con-
stitutionality of the laws and in a context in which adherence to the Fascist political 
par ty was becoming mandatory, there were judges and lawyers who identified with 
the spirit of the time with no moderation. In fact, not only did they apply the infamous 
racial laws, but they made every effor t to identify the political objectives of said laws 
and spread the new “legal culture” within the community of jurists, underpinned to 
the same.

At the same time, there were those, such as Sofo Borghese, who stated that the aim of 
the Fascist racial laws was “to maintain the prestige of the higher race (Aryan) over the oth-
ers, thus placing the lower races in a social and legal inferiority.” They also stated that many 
special provisions “issued against Jews – who represent the greatest danger for our race in 
this political moment – are playing a key role in the racist legislation, although not exclusive, 
as some transalpine opinions are stating.”4 

In 1939, the legal journal “Il diritto razzista” was founded. It was directed by Fascist lawyer 
Stefano Cutelli, and its scientific committee was composed of many high rank judges, both 
ordinary and administrative, such as Santi Romano.

At that point, the judiciary lost its independence and the authoritarian political context 
facilitated the issue of the racial laws.

In 1941, the new Minister Dino Grandi reformed the judicial system. Among other 
things, it was established that Italian citizens of Jewish religion would no longer have been 
allowed to participate in the judiciary’s competition, simply because “Jews do not belong to 
the Italian race,” as stated in the Manifesto of the Racial Scientist in 1938.

The protagonist involved in removing Jewish judges was the Minister of Grace and Jus-
tice, who launched administrative procedures aimed at exempting from service those who 
were of Jewish race.

Specifically, the judges “purged”5 amounted to fifteen, while others6 retired in order to 
avoid the adoption of a formal provision of exemption against them.

The consolidation of the Fascist totalitarian project and the generalised amenability – 
spontaneous or out of convenience – to the racist project ended up turning some judges 
into theoreticians of the anti-Jewish legislation, while others tragically became victims of the 
hideous discrimination sanctioned by said legislation.

Royal Decree No. 12 of 30 January 1941 approved the reform of the judicial system 
wanted by Grandi, completing the authoritarian review of the Fascist judiciary.

The Minister was identified as the “supreme authority of the judicial administration,” 
with the duty to “guide” and monitor all judges, through a close hierarchization of the rela-
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Giuseppe Pagano’s curriculum kept in his personal file. Central State Archive, Rome.

Razza e ingiustizia.indd   65 24/04/19   10:31



66

tionships with the heads of the judicial offices (and of the relationships between the latter 
and their “subordinates”).

Judges were obliged to register with the National Fascist Party, and were not guaranteed 
irremovability. In fact, the First President of the Court of Cassation, D’Amelio – who had 
chaired the Commissions for the reform – considered this aspect as a “privilege not compat-
ible with the Fascist climate, as it was not in line with the concept of an authoritarian State.”

The resounding tones used in the report of the Grandi reform and the laudatory com-
ments of the high judges composing the Commissions lead to think that this was the law 
that definitively ended the judiciary’s independence.

However, some have recently considered the Grandi reform of 1941 as a systematisa-
tion of an authoritarian framework fundamentally already present in the liberal years.7

After the fall of Fascism – despite the honour recognised to the judiciary for the tribute 
of blood paid by some courageous men who had continued to walk along the path set out 
by the liberal period – the “internal” independence of the judiciary was all but achieved. In 
fact, the new governments decided not to destructure the existing hierarchization, in order 
not to lose the high judiciary’s prerogatives.

An example of the mentioned continuity can be found in Gaetano Azzariti: judge in the 
judicial system in 1905, special secretary of Minister of Justice Mortara in 1919, President 
of the Race Court in 1938, and Director of the Legislative Office of the Ministry of Grace 
and Justice from 1928 to 1943. He also collaborated in reforming the Civil Code and Civil 
Procedure. Minister of Justice in Badoglio’s first government, he started working in 1944 at 
the Legislative Office of the mentioned Ministry, first under Togliatti and then under De Gas-
peri. In 1949 he was appointed President of the Higher Court of the Public Water System. 
In 1955, he was appointed constitutional judge by the President of the Republic. He acted 
as rapporteur of the first judgement of the Constitutional Court and, in 1957, he became 
President of the mentioned Body.

On 21 October 1945, the National Association of Judges was (re)established and the 
journal “La Magistratura” started to be republished with the contribution of Vincenzo Chie-
ppa, readmitted to the judiciary, and Vice President from 1949 to 1952.

The most repressive regulations for the judiciary, wanted by Minister Togliatti, were ab-
rogated with the law on guarantees. However, the first changes occurred following the crisis 
of the post-war period and the generational change. In fact, the judges’ first strike, carried 
out in March 1947, was based more on economic claims, than on the understandable will 
of the judicial power to gain greater autonomy.

Notes

1 Associazionismo dei magistrati e democratizzazione dell’ordine giudiziario, in “Questione Giustizia”, 2015, No. 4
  (available at http://www.questionegiustizia.it/rivista/2015/4/associazionismo-dei-magistrati-e-democratizzazio-

ne-dell-ordine-giudiziario_296.php).
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2  Giovanni Appiani, Aristide Bonelli, Antonio Raimondi and Giovanni Santoro, all belonging to the so-called 
“high judiciary.”

3  A.C. Jemolo, La magistratura: constatazioni e proposte in Per l’ordine giudiziario. Osservazioni e proposte di 
Ammatuna L., Calamandrei P., Candian A., Carnelutti F., Danzi E., Gorla G., Longo M., Jemolo C.A., Peretti 
Griva R.D., Pilotti M., Polistina F., Raffaelli G.A., Redenti E.,“Quaderni di Temi”, Milano, Giuffrè, 1946, pages 
29- 36.

4  S. Borghese, Razzismo e diritto civile, in Monitore dei tribunali 80 (1939), series III, vol. 16, pages 353-357, in 
particular p. 353.

5  Cesare Costantini, Mario Di Nola, Mario Finzi, Ugo Foa, Mario Levi, Ugo Davide Levi, Fernando Minerbi, 
Umberto Muggia, Edoardo Modigliani, Sergio Piperno, Vittorio Salmoni, Giuseppe Seczi, Giorgio Vital and 
Mario Volterra.

6  Among whom, the future First President of the Court of Cassation Giuseppe Pagano, appointed by Go-
vernment Parri on 15 September 1945.

7  A. Meniconi, Magistratura e fascismo: l’ordinamento giudiziario del 1941, in Il tempo e le istituzioni. Scritti in ono-
re di Maria Sofia Corciulo, edited by G. D’Agostino, M. Di Napoli, S. Guerrieri and F. Soddu, Napoli, Edizioni 
scientifiche italiane, 2017, pp. 431-442.
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Gaetano Silvestri

The term “race” in the Constitution

1. On 14 October 2014, two scientists, Olga Rickards and Gianfranco Biondi, addressed 
an appeal to the President of the Republic, to the Presidents of the Chambers and to the 
President of the Council of Ministers asking to remove from the Constitution the term 
“race,” present in the first paragraph of Art. 3. The reason given for such request was the 
lack of objective foundations of the concept of race applied to man. Also the Italian Institute 
of Anthropology (ISitA), with a resolution adopted unanimously on 23 October 2014, re-
quested the cancellation of the term from the Constitution and its substitution with another 
one, less compromising and scientifically more acceptable.

The requests to amend the constitutional text were based on the consolidated scientific 
refusal to consider race as an objective datum identifiable in nature, and on the impossibility 
to base a non-arbitrary taxonomy on the concept of race. In fact, various scientific contri-
butions provided over the years by anthropologists and geneticists highlighted the inconsist-
ency of the many classifications created over the centuries with regard to assumed human 
races. The confused and contradictory attempts to identify distinction criteria drawn from 
nature had had the effect to fuel prejudices and discriminations.1

In more recent years, genetic science clearly and finally concluded the inexistence of 
races as “distinct categories immutable over time.”2

In 1972, Richard Charles Lewontin demonstrated that individuals belonging to the same 
population have differentiated characteristics based on a 90% genetic variability, and that pop-
ulations differ among each other only on the basis of the remaining 10%. This means that two 
people belonging to two different populations differ between each other only by an extra 10% 
compared to two people belonging to the same population. Said 10% is mainly the result of the 
different environmental conditions (ecological factors) and not of an original genetic diversity.

A recent declaration dated 18 January 2018 issued by Associazione Genetica Italiana 
(AGI) clarified the current position of the scientific research on the topic:

The research on genomes proves that each one of us shares 99% of the DNA of an un-
known person, in any continent. Moreover, 1 per thousand of the differences is distributed in 
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such a way that each population hosts in average 88% of the variability of the entire human 
species. In other words, we share many more similarities with individuals belonging to pop-
ulations even distant from ours, than with our own neighbours.3

From a cultural and political viewpoint, it is also important to mention the authoritative 
intervention of life senator Liliana Segre. In an interview of 5 February 2018, she stated that 
it would have been an “excellent signal” to cancel the word race from the Constitution, also 
keeping into account how the historical-political climate of 1946-47 affected the termino-
logical choice of the members of the constituent assembly.”4

2. These qualified positions and proposals received many responses. One for all, that 
of Paolo Grossi, President of the Constitutional Court, who, in an interview of 7 February 
2018, recognising the scientific groundlessness of “race” as a category, stated textually: “Race 
does not exist, but racisms do. Until such perversion remains alive, the word race must re-
main in the Constitution.” He then added: “Keeping the term race in the Constitution is as 
saying: racism is a disease that continues to exist. And until these hideous phenomena exist, 
I need that word.” To keep the term in the text of the Constitution serves “as a warning, as 
a permanent signal.”5

The incisive considerations of President Grossi (shared by many constitutionalists) bring 
back to mind the debate that took place in the constituent Assembly on the advisability to 
introduce the term in the constitutional text during its drawing up.

When discussing Art. 7 of the Constitutional project (which then became Art. 3), an 
amendment was proposed by Member of Parliament Mario Cingolani, formulated as fol-
lows:“Under the first paragraph, the word race needs to be replaced with the word prog-
eny.” The reasons given for such proposal were as follows:

I uphold my amendment […] only for an act of due attention toward the Italian Jewish 
communities, that have made known to many of us – almost all of you received the circulars 
– that it is their desire for the word “race” to be replaced with the word “progeny.” Since 
the Italian Jews were victims of the racist campaign carried out by the Nazi-Fascism, I believe 
that accepting their desire also corresponds to recognising the resumption of their perfect 
position of equality among the Italian citizens.6

In the same meeting, the opposite position of Member of Parliament Renzo Laconi was 
registered:

We cannot accept the proposal […] because this part of the article makes a precise refer-
ence to something that truly took place in Italy. In fact, specific racial principles were used 
as a political instrument to lay down a criterion for discriminating Italians, dividing them into 
two different categories: the evil and the chosen.
Therefore, since this mention to race constitutes a historical fact truly occurred which 
we want to condemn, we believe that the word “race” must be maintained in mod-
ern-day Italy. This does not mean that it has a derogatory meaning for those who belong 
to races different from the Italian one. It is sufficient to open any Geography book to 
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see that men are divided into four or five races: and this division has never involved, 
in itself, any derogatory meaning. I believe that to maintain the term with the aim to 
deny the related concept and to state the absolute equality of all citizens, is something 
positive and not negative.7

The debate was closed by Member of Parliament Meuccio Ruini, President of the Commis-
sion for the Constitution:

The word “progeny” could be appreciated and preferred over “race,” although also the 
word race has both a scientific meaning and use, and a common use. I understand that 
some would like to get rid of the damned word, of a racism that seems an aftermath 
verbal persecution; but it is exactly to react against what happened during the Nazi-Fas-
cist regimes and to definitively rule out all inequalities connected to race and relevant 
fatal theories that we want to declare, also as historical contingency, the human and civil 
equality of races.8

3. In 1947 barely nine years had gone by since the promulgation of the racial laws in 
autumn 1938, servile imitation of the anti-Semitic legislation of the Nazi Germany. Moreover, 
on 14 July 1938, the Manifesto of the Racial Scientists had been published, attempting to 
give a scientific basis to the discrimination that the regime pursued at legislative level. It was 
impossible to ignore those events, especially when writing the constitutional regulation that 
proclaimed the principle of citizens’ equality.

The technique used by the members of the constituent assembly was to proclaim, 
generally speaking, equal social dignity and equality before the law, to then analytically enun-
ciate seven parameters to be held unusable, in any case, as a basis for different treatments 
towards any subjects involved.

As known, the principle of equality imposes on the legislator to regulate equal situations 
in an equal manner and different situations in a different manner. The Constitutional Court, 
following the jurisprudence of the Supreme Court of the United States of America, formu-
lated and progressively refined the criterion of “reasonableness.” The aim was to evaluate, 
case by case, the admissibility or inadmissibility to legally treat the various categories of 
citizens in different ways. However, the prohibition to create differentiations with regard to 
race “not being there any derogations in the rest of the constitutional text, determines an 
absolute limit of the regulatory, executive and judicial functions, and indirectly – as factor of 
law and order – of private autonomy.”9

The debate in the Assembly clearly highlighted that the members of the constituent as-
sembly still believed in the existence of races as a naturalistic factor of differentiation among 
worldwide populations. The choice to include the term race in the parameters to be totally 
excluded when diversifying people’s legal treatment was therefore entirely axiological. It was 
the result of a declared statement of value prevailing over a datum considered objectively 
existing in nature, but totally irrelevant for the Republic and its institutions. The aim was to 
radically deny racism as justificative principle of any special regulation.
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The wrong belief that races exist in rerum natura led the members of the constituent as-
sembly to use the term race only with the aim to ban racism, a cultural and political stance that 
had produced negative consequences on the basis of the assumed naturalistic objectivity with 
regard to citizens’ equal treatment. The absolute condemnation of racism asserted the pre-
dominance of an ethical-social choice that was just as strong and felt as it was destined to keep 
distinguished the having to be from the being. At the same time, said absolute condemnation 
asserted the predominance to exalt, in the fundamental principles of the Constitution, the value 
of a civilisation that had been trampled on by the recently fallen Fascist and Nazi dictatorships. 
According to my modest opinion, it is necessary to be more determined and ethically aware in 
order to overcome, in the name of the ideal of equality, what is held as an objective datum. It is 
not sufficient to simply take cognizance of the groundlessness of a pseudo-scientific notion. The 
overcoming of the actual situation, in the name of the principle of equality, is confirmed by the 
second paragraph of Art. 3 of the Constitution. In fact, said article, with far-seeing clearness of 
mind, overcame the abstract ideal of equality before the law appointing the Republic with the 
epoch-making duty to overcome factual inequalities limiting also people’s freedom. It cannot be 
denied that racial discriminations continued, even against a part of the Italian population: it is suf-
ficient to think of the widespread behaviour in some Italian northern regions against “domestic 
migrants” arriving from the South. An attitude that continues to exist.

The Constitution is the place that collects the historical fall of a people harshly tried, in 
the Italian contingency of the post-war period, by the tyranny destroyed shortly before. The 
mentioned heated debate on race as a factor of discrimination, at the basis of the shame of 
the Fascist regime and Savoy monarchy, aimed at being the definitive answer to any possible 
new arising of racism in the future.

On the other hand, the language used in the Constitution is not scientific nor strictly 
technical-juridical, but tends to adopt manners and meanings of the common language, as 
they historically set in and become widespread. It would not have been advisable to weaken 
the constitutional message with other words or circumlocutions with the aim to avoid the 
clear reference to the horror which must never to occur again.

4. At this point, it is necessary to answer the following question: can the linguistic choice 
of the members of the constituent assembly be considered still vibrant and topical, consid-
ering that science has clearly excluded the fact that the notion of “race” has any scientific 
foundations?

Before trying to answer, it is useful to remember that the constitutional principles have 
an expansive and generative strength that overcomes and goes beyond the historical mo-
ment and the specific culture that originally produced them. With the passing of years and 
decades, the concept of “race” has ended up including – both in a positive and in a negative 
sense – other mental behaviours and practices which lead to infer that the old monster is 
not dead, that it survives in the bowels of society and sometimes emerges under a different 
form. Xenophobia and the refusal of cultural and religious pluralisms are aspects connected 
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to the re-emergence of race as a discriminatory factor. In fact, not all diversities are opposed 
with the same strength.

Indeed, the only ones truly opposed are those that awaken, in some parts of the popu-
lation, racist behaviours that have not disappeared, but are simply quiescent.

Another necessary consideration is that the Constitution is one and the same with the 
implementation laws, which mark an irreversible path in fulfilling the fundamental principles.

With regard to the rejection of racism, the constitutional implementation passed through 
regulations, such as Law No. 205 of 25 June 1993 (called “legge Mancino”) which criminally 
sanctioned discrimination, hate or violence based on racial, ethnic, national and religious reasons.

From this law implementing the constitutional provisions, it is possible to draw two 
considerations:

a) Racism often goes hand in hand with nationalism and religious intolerance. The fatal 
ideology of race, banned by the members of the constituent assembly, includes all forms of 
dislike for what is “different,” which was also at the basis of the historical racism.

b) Racism is clamped down as it is “reason” of hate and discrimination. The actual idea 
of race, socially used for discriminatory purposes, implies hate, violence and discrimination. 

Le principali razze umane (The Main Human Races),without date, in the 1930s, Edizioni Dal Soglio. Biblioteca Statale Isontina.
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It is the legislator’s duty, implementing the constitutional principle of equality, to repress 
all external manifestations of the racist culture. This must be carried out also when those 
manifestations are expressed as an exaltation of nationalistic values or when they identify a 
religion with whoever in its name commits crimes. It is necessary to indicate the root of evil, 
to be able to fight against its different manifestations and consequences.

Laws such as the one mentioned above must be considered “constitutionally necessary.” 
Consequently, they cannot be abrogated or deprived of content, without incurring in a de-
fect of constitutional legitimacy.

In short, it is possible to say that race, although not being a notion scientifically valid, is 
still, unfortunately, a “socially operating category.”10 Currently, the term expresses, elliptically, 
the negative drive that erupts from the dissemination of ideas on the superiority (or inferi-
ority) of parts of the population compared to others. Very often, in the racists’ view, discrim-
ination factors (origin, nation, religion, etc.) coagulate in the same subjects or same groups. 
This proves that the disvalue of race, similarly to the value of equality, has a remarkable ex-
pansive and generative power. A wise and careful legislator implementing the Constitution 
magis ut valeat (to quote an expression by Crisafulli) has to be able to identify and oppose 
said power with effective means.

We are living in a historical moment – not only in Italy, but also in Europe and worldwide 
– in which individual and group egoisms are newly arising under various types of ideological 
names. Very often, though, they are connected to petty interests, such as those that charac-
terised the great Nazi and Fascist persecution of Jews. Those interests, in fact, led very “good 
citizens” to report, provide information and betray with the aim to take possession of the 
assets of those persecuted or to eliminate business competitors. In many cases, this human 
misery hides behind high-sounding ideological proclamations, making even more hideous 
the demagogic defence of the racial, ethnic, national “purity.”

On the other hand, fanatic racists believe that races exist and that such diversity jus-
tifies discriminations and persecutions. Whereas, those who are racists out of expedience 
pretend to believe in this idea and cling to it in order to achieve petty personal benefits. In 
both cases, the inclusion of race in the distinctive parameters peremptorily excluded by the 
Constitution seems to be still topical and useful so as not to generate confusion. Moreover, 
the use of elaborate and analytical expressions would risk to take away ethical and legal 
strength to a historical condemnation pronounced after the horror of the racial laws and of 
the Holocaust, which instead has to remain intact in its conciseness and effectiveness.

Notes

1  An accurate and updated review of the scientific argumentations that dismantle the racist theories is 
available, together with a vast bibliography, in the recent issue of “Scienza & Società,” 27-28 November 
2016, Addio alla razza. Una parola pericolosa che per la scienza non ha senso, with essays by G. Biondi 
and O. Rickards, G. Manzi, M.E. Danubio and F. Destro Bisol, G.B. Klein and A.F. Ravenda, V. Ribeiro 
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Corossacz, A. Rivera,V. Lannutti, P. Greco, A. La Vergata, G. Bonerba, A. Cerroni e R. Carradore, mainly 
oriented in favour to eliminate the word “race” from the text of the Italian Constitution, with various 
proposals of terminological replacements.

2  M.E. Danubio and G. Destro Bisol, Demistificare un mito, in “Scienza & Società” quote from p. 29.
3 http://www.associazionegeneticaitaliana.it
4  Torna la violenza fascista. Via la parola razza dalla Costituzione, interview with Liliana Segre by S. Fiori, in 

“La Repubblica”, 4 February 2018.
5  La parola razza deve restare nella Costituzione, è un monito contro l’odio, interview by S. Fiori, in “La Re-

pubblica”, 6 February 2018.
6  Acts of the Constituent Assembly, Plenary Assembly, Discussione, afternoon meeting, 24 March 1947, 

p. 2422.
7 Ibidem.
8 Ibidem, p. 2424.
9 L. Paladin, Eguaglianza (diritto costituzionale), in Enciclopedia del diritto, XIV, Milano, Giuffrè, 1965, p. 540.
10  V. Ribeiro Corossacz, Da razza a razzismo, un passaggio necessario, in “Scienza & Società”, quote from 

p. 52.
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Milan, December 1938. Posting of anti-Semitic phrases in a shop in the city centre. “Il Popolo d’Italia,” 14 December 1938. 
Library of the Senate of the Republic Giovanni Spadolini, Rome.
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Riccardo Chieppa

Racial persecutions (1939-1945): 
speculative episodes and petty profiteers

1. The reasons of the research

The aim of this essay is to highlight speculative episodes and expedients used by rude 
profiteers, who often cunningly manifested an exterior adherence to the Regime’s ideology, 
with the aim to draw an exclusive personal advantage or economic gain from the numerous 
situations of discomfort and danger affecting the Jews.

To this regard, it is certainly relevant to accept and share the instigations put forward by 
authoritative exponents of the Bar at the beginning of 2018. In fact, they highlighted how 
easily the pangs of that culture, which generated such disgraceful acts, could newly arise 
in our current society. Indeed, today’s predominant characteristics seem to be a lack of 
solidarity, the supremacy of profit over law, a language instigating hate, indifference towards 
marginalised persons and the biased refusal of whatever is different.

In other words, it is currently possible to sense a progressive lack of dialogue, which 
instead is indispensible to create the grounds for a shared and functional culture. This is 
fundamental to establish a principle in the society according to which everybody has equal 
social dignity inseparable from liberal and democratic values.

2. Corruption and profit: a peculiar report on the “business of race”

The essential characteristic of the racial legislation in Italy, and in particular of its imple-
mentation, consisted in its double function, both economic and practical. In fact, apart from 
the everlasting petty and/or corrupt profiteers present in any regime, the political issue also 
set up economic perspectives (in particular through expropriations), imposing limits on the 
possession of assets (and then, their forfeiture under the Italian Social Republic), as well as 
restrictions on many professional and commercial activities.

From the very entry into force of the so-called legislation for the “defence of the race,” 
increasingly evident rumours and suspicions started to spread on corrupt conducts and 

Razza e ingiustizia.indd   77 24/04/19   10:31



78

profits at various level. A peculiar report was given also by poet Carlo Alberto Camillo 
Salustri (better known as Trilussa), who in 1940 published a poem titled, very eloquently, 
L’affare della razza (“The business of race”). The poet’s report was then welcomed also 
by fervent supporters of “the defence of the race.” To this regard, it is sufficient to men-
tion Telesio Interlandi, who on 5-6 June 1941, published an article on the first page of 
“Il Tevere,” next to Trilussa’s poem, under the title La satira e la razza (Satire and Race). 
Interlandi mentioned the “painful reality of false Aryan names” subjected to the new leg-
islation, “with the deplorable satisfaction of permissive officials” who hoped in a stricter 
and more severe legislation. Said hope was accepted and relaunched also by Giovanni 
Preziosi who founded the journal “La vita italiana.” Over the years, the journal became 
one of the keystones of the anti-Jewish press campaign and point of reference of the main 
theoreticians of Italian and international anti-Semitism. In June, Preziosi published both the 
poem and part of Interlandi’s article under the eloquent title La parola a Trilussa (Trilussa 
is given leave to speak).

It is worth to take a moment to reflect on Trilussa’s biography. He loved to define him-
self “non-Fascist,” but actually he was a true opponent of the Regime with his sincere and 
disrespectful sarcasm in Roman dialect. His decision not to become a member of the Fascist 
Party prejudiced his appointment as academic of Italy. His poem was published also abroad, 
in papers produced by anti-Fascist exiles, such as “Voce d’Italia” on 1st June 1941. His verses 
often drew inspiration from daily news items, arising irony on the idiocy of the racist laws of 
1938 and on the invention of the so-called Aryan race. His irony was such to result disre-
spectful towards the authorities. Here is a part of the mentioned text:

I had a cat named Ayò
but since it was a Jewish name
I went to a Prefect friend of mine
to ask him whether or not 
I could use it. 
I wanted to be sure, even more so since 
I was willing to call him Ajù
We have to analyse – the Prefect said –

the mother’s origins … –

The poem makes a quick reference to the origins of the mother (“àngora”), of the father (“Siamese,” 
although he “hanged around the Ghetto”) and of the cat, born in the “Curate’s house;” the poem 
continues with the Prefect’s words:
Since you have all this proof,
– my friend answered – it’s easy.
The position is clear: – Then he signed a piece of paper 
stating that my cat was Aryan.
However – he said – just to be sure, 
it might be better to call him Ajà.
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Actually, Trilussa truly had a nice red cat called Ajò, the name of a Jewish lawyer, Ugo Ajò, 
a dear friend of his. Moreover, his first publisher, Enrico Voghera, was Jew, as well as Angelo 
Fortunato Formiggini from Modena. The latter, in 1931, published an anthology of Trilussa’s 
fairytales, titled Campionario, in the series ‘classical books for laughter.’

In 1938, lawyer Ugo Ajò engaged in a provocative prank: He had some postcards printed 
on which he reproduced two poems of Trilussa’s, under the mocking title Cartolina razzista 
romana (Roman Racist Postcard). On one side of the postcard, he printed Questione di razza 
of 1935, while on the other side there was a prior sonnet titled Questioni de razze of 1890 
(of which the lawyer jealously cherished the author’s autograph). The two poems had differ-
ent tones, but they both recalled the author’s non-racist position. Lawyer Ayò sent a post-
card to Arnaldo Mondadori (stamp of 6 October 1938, day on which the Great Council 
of Fascism approved the text of the law of 10 November 1938). He felt naively confident 
that the initiative would have been accepted with favour, since Mondadori was Trilussa’s sole 
publisher since 1921. The publisher, instead, alarmed by the risk of censorship – also because 
the postcard mentioned his publishing house at the bottom of both poems – wrote a des-
perate letter to Trilussa on 9 December 1938 inviting him to demand from lawyer Ayò the 
immediate destruction of all the postcards printed. There is no trace of Trilussa’s answer in 
Mondadori’s Archive, where instead the publisher’s draft letter can be found. It is likely that, 
firm in his convictions, the poet did not answer and actually, with an even more risky irony, 
he used Ajò’s name in the mentioned poem of 1940. The correspondence between law-
yer Ajò and Trilussa continued throughout the following months. On 23 September 1940, 
writing from Serra di Lerici where he had found refuge after being obliged to abandon his 
profession, the lawyer, with bitter irony, told Trilussa that in the event of “no news from me 
from April 1939 on […] it is because I am dead, killed by Questione de razza, that obliged 
me to abandon the Law Courts and my job as professor, which I loved.”

2. Economic profiles of the anti-racial operations: expropriations and petty profiteers

In the end, injustices and “legal” injustices ended up coinciding. In fact, several judges were 
exempted from service for political reasons between 1926 and 1927, without having matured 
the right to retirement. Between 1944 and 1945, they were rehired, but with no right to a 
salary or compensation starting from the period in which they had terminated their service. 
Moreover, when calculating their retirement bonus, they were debited indemnity interests for 
a few dozen thousand Liras they had received when exempted from service way back in 1927.

In addition to the above, various episodes of corruption and favouritisms occurred, and 
sometimes, especially with the growing market of “Aryanisations,” also with handsome re-
wards. In particular, said episodes took place in Rome, in the entourage of the Directorate 
General of Demography and Race or through the intercession and involvement of leading 
personalities of the Regime. By no means were such episodes isolated, rightly evaluated as 
“obscure and shameful pages of corruption” (Neppi Modona).
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On the other hand, with regard to the Jews’ assets that had been forfeited or seques-
trated, the climate was not any better. The Regime, and then the Italian Social Republic, 
assigned the procedure for expropriating Jews’ assets to increasingly weakened institutions, 
governed by the discretionary power of officials often subjected to the power – at times 
greedy – of banks in charge of “safeguarding” said assets. In other circumstances, the officials 
were spurred by private informers more or less interested in rewards (from 1,000 to 5,000 
liras), in obtaining merits, or simply driven by an evil zeal. There were also cases, although 
isolated, of reports submitted by colleagues or even other Jews (as highlighted by Matteo 
Stefanori), allured by the possibility to profit from their closeness or acquaintance with vic-
tims of persecution in difficulty. Other times, they were simply allured by assets abandoned 
by Jews who had fled or that were living a life underground.

Emblematic was the attempt to exploit situations deriving from the anti-Jewish laws with 
regard to professional activities, as highlighted by a judgment of the Court of Turin of 7 De-
cember 1939 (“Foro italiano,” 1940, I, 467). Said judgment rejected the request of an “Aryan” 
lawyer who wanted to oust a Jewish lawyer, with whom he had been associated in a profes-
sional firm (pursuant to the ban laid down in Art. 25 of Law No. 1054 of 1939, then generally 
strengthened with Art. 2 of Law No.1815 of 1939. The latter was abrogated only many years 
after the end of the war, although ideally linked to the bill of the racial laws). The intent was 
to oust the Jewish colleague without paying him and to keep the law firm without providing 
any consideration. The Court’s rejection was reasoned on the basis of an underlying rigour 
that protected the weakest party. In fact, the Court resolved that the partnership, even if 
professional, was to be dissolved according to the general dissolution rules laid down in the 
Civil Code, regardless of the specific ban provided for by the mentioned law.

In addition to the official expropriations (in the beginning, expropriations for values ex-
ceeding limits, indiscriminate confiscations and sequestrations), also thefts and depredations 
were carried out. In the beginning, such episodes were sporadic, but after 8 September 
1943 they became more and more frequent. They mainly involved private houses, villas, 
shops and modest workshops. Expropriations were carried out not only by Fascist troops, 
but also by groups of collaborationists of the Italian Social Republic, by Nazi occupation forc-
es (sometimes to furnish their barracking or for personal use), or simply by private citizens, 
actual thieves-profiteers that participated in the robberies and lootings.

Clothes (including wedding dresses), toys, paintings, musical instruments, personal librar-
ies and objects of all types disappeared. Apart from their intrinsic value, said objects also had 
a symbolic and sentimental value, and their deprivation represented for thousands of Jews 
the definitive “disappearance” of their past.

Among the various episodes, the most sensational and well-known is the one occurred 
in September 1943 in Rome: the German occupation authorities offered a reward of 50 
kilos of gold to save the Jews living in Rome. The pledge was broken 21 days later (16 Octo-
ber 1943): the Jews were round up, looted and deported from the ghetto and other neigh-
bourhoods in Rome. A similar episode had occurred a few days before for at least 57 Jews 
along lake Maggiore. In both cases, the events took place with the aid of Italian authorities 
that provided updated lists of Jews who had been registered after the racial laws of 1938.
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The objectives related to the appropriation of Jews’ assets were confirmed in an initia-
tive of the Prefecture of Ancona on 9 May 1944. The Prefect (lawyer Aldo Lusignoli, appoint-
ed politically by the Italian Social Republic) sent a circular to the lawyers and notaries of the 
area, peremptorily requesting them to report any deposits, money, gold, titles and rare or 
valuable objects that Jews who had been arrested or who had fled had not been able to 
take with them. The text of the circular was as follows:

I have been informed that many Italian citizens of Jewish race in the last years, and precisely 
after the first racial provisions, have entrusted their assets – for evident reasons that I hold 
useless to specify – to trustworthy lawyers and notaries. Specifically, money, gold, titles and 
various objects of great value. I know that many Jews who managed to avoid concentration 
camps have withdrawn everything; but I also know that many of those who were arrested 
or that suddenly fled did not have the possibility to withdraw what they had deposited. 
Therefore, I invite lawyers and notaries that are holding or used to hold Jews’ assets to 
send a detailed report to this Prefecture. I hereby stress, so that you may be informed, that 
I will adopt rigorous provisions of law against non-compliant or reticent subjects.

26 May 1940. Anti-Semitic vignette appeared in “Quadrivio. Grande settimanale letterario illustrato di Roma,” directed 
by Telesio Interlandi. Central State Archive, Rome.
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Cover of the “Manifesto of the Racial Scientists,” 20 January 1943. Fondazione Museo della Shoah, Rome.

Razza e ingiustizia.indd   82 24/04/19   10:31



83

The initiative was all but sporadic when connecting it to Lgs.D. No. 2, of 4 January 1944, 
which provided for the confiscation of all assets belonging to the “Jewish race.”

There were also occasional petty profiteers who did not betray or report on a regular 
basis. They simply straddled between disinterested help and seeming clashes, deliberately 
abandoning those assisted in the hands of Fascists and Germans, with whom sometimes 
they were colluded. This allowed them to double their earnings, often with wide margins of 
profits. In fact, they collected both the amount agreed upon for accompanying Jews to the 
border, and the reward obtained for reporting the victims to their persecutors.

In addition to the more or less official expropriations of Jews’ assets, there are other 
issues relating to returned assets. First of all, many assets were given back only partially (due 
to lost documentation and to expropriations more or less linked to “war”). Secondly, the 
managing Authority (EGELI) and depositary banks requested scoffing refunds for expenses 
born to manage the assets, for a total amount of more than 25 million Liras (as at 1947). In 
any case, the unclaimed assets of disappeared Jews were definitively confiscated.
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Guido Neppi Modona

The judiciary and the anti-Jewish laws passed in 1938

1. Indifference and denial of the racial laws

These pages will cover only the period from 1938 to 1943, since the Jews’ condition 
changed profoundly after the Germans’ occupation of part of the national territory and the 
creation of the Italian Social Republic (hereafter RSI – Repubblica Sociale Italiana). Besides, 
there was also a change in the population’s and the judiciary’s behaviours towards anti-Jew-
ish racism. It must be said that the first period was characterised by the “persecution of 
rights,” while the second one (1943-1945) was characterised by the “persecution of lives,” 
implemented through deportations and eliminations in the Nazi extermination camps.

It is common belief that up to 1943 the Italian population’s attitude towards the anti-Se-
mitic legislation of 1938 was of substantial indifference. Most of the Italians simply pretended 
not to see what was happening, as if they were not involved in the issue, as if those affected 
were not their friends, colleagues, fellow citizens with whom they had always lived without 
paying attention to the religion professed. The persecution of rights was extremely effective 
and fierce, aimed at progressively depriving Jews of their legal capacity. In fact, they were 
banned from carrying out any type of work, they were isolated from all social relations, and 
condemned to an actual civil death.

Apart from very rare exceptions – that can be counted on the fingers of a hand – in 
the five-year period from 1938 to 1943 no criticism was expressed publically against the 
measures affecting the Jews. Actually, the opposite occurred: many exponents of the cultural 
environment, both academic and not, expressed their enthusiastic adherence approving the 
laws and the anti-Semitic propaganda, also in specialised journals such as “Il diritto razzista,” 
“La difesa della razza,” “Razza e civiltà.”

It is also known that for more than forty years after the fall of Fascism, a widespread 
process of denial concealed the Jews’ persecution from 1938 to 1943 under an impene-
trable veil of oblivion. The reasons of such otherwise unexplainable denial are very likely to 
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be found, on the one hand, in the feelings of shame and guilt, or simply discomfort, for the 
generalised indifference and disinterest that characterised that period; on the other hand, 
many exponents of the cultural environment and of the institutions felt the need to erase 
from memory their support towards the anti-Jewish racism.

Owing to the masterly use of the myth according to which “Italians are a good people” 
and “good Italians,” all the evil of the racist infamy was projected onto the period relating 
to the RSI, and therefore on Jews’ deportation and elimination in the Nazi extermination 
camps. The so-called “burden of Auschwitz” ended up devaluating and minimising, to finally 
cancelling from the collective memory, the basic preparatory function carried out by the 
Italian anti-Jewish laws of 1938. In fact, the Nazi-Fascists of the RSI found a situation already 
polluted by the germs of anti-Semitism, which greatly facilitated the deportations of the 
over eight-thousand Jews who died in extermination camps.

2. Most of the judges remained silent

Setting aside the jurisprudence formulated when implementing the racial laws – to 
which a specific contribution has been devoted – the judges’ behaviours towards the an-
ti-Jewish persecution highlight some of the darkest pages of the Italian judiciary’s history.

In at least three circumstances, judges were personally involved in the pervasive and 
widespread anti-Semitic interdictions. However, they remained inactive, “silent figures,” as 
defined in a recent in-depth documented research on Mussolini’s offensive against Jews. 
Between the end of 1938 and the beginning of 1939, in concomitance with the entry into 
force of Royal Decree-Law No. 1728 of 17 November 1938 – a fundamental text for the 
defence of the Italian race from “Jewish contamination” – the Minister of Justice, Arrigo Sol-
mi, required all judges to issue a declaration stating their non-belonging to the Jewish race 
in order to verify the “racial purity within the judicial system.”

On the basis of those statements, starting from January 1939, 14 judges were exempted 
from service and another 4 – belonging to the Court of Cassation and the Court of Appeal 
– asked to retire so as not to undergo the shame of being exempted. All of a sudden, there-
fore, 18 judges distributed along the entire hierarchical ladder disappeared from their offices, 
ranging from young judicial apprentices to councillors of the Courts of Appeal and Cassation, 
also in large judicial offices such as Rome, Milan and Turin. It is useful to incidentally mention 
that just a few months before, an analogous and broader ethnic cleansing had been carried 
out in the educational environment, expelling all Jewish teachers and students from school.

There is no evidence that any of the around 4,200 judges in service dissociated them-
selves in any way. In fact, there are no documents that allow to verify if they refused to de-
clare their racial belonging, or if they even manifested their solidarity in any way towards the 
colleagues removed from service. Everything continued as if nothing had ever happened.

Even the First Presidents of the Court of Appeal did not react when, in 1939, they were 
appointed to chair the special District Commissions set up to regulate the special lists in which 
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Jewish professionals were confined. The District Commission also established as sanction the 
suspension and striking off the rolls in the event of non-compliance with the burdensome 
restrictions imposed on said professionals. Also in this case, there is no evidence that any of 
the First Presidents dissociated themselves from one of the most detestable measures against 
Jews. As a matter of fact, they did not even object, for example, against the evidence that such 
duties were administrative and thus did not fall within their judicial functions.

Judges remained silent. As much as it may seem paradoxical, they continued to deny the 
infamy of the racial laws also after the fall of Fascism. In the republican period, many judges 
published their memoirs, mostly in a self-praising form, covering also the Fascist years. I per-
sonally consulted seven of those memoirs, but in none of them did I find any mention to 
the anti-Jewish racial laws. The only fault-finding mention reported in one particular memoir, 
narrating events related to 1938, referred to a campaign against the use of “Lei” and another 
one promoting the “goose step.”

The denial and manipulation process of the anti-Jewish racism is emblematically represent-
ed by what written by a judge during the regime and then in the republican period: in 1939 and 
in 1940, Sofo Borghese, military judge in war courts and then at the military Court of Milan 
also in the period of the RSI, published two broad essays on “Monitore dei tribunali” (“Court 
Monitor”) (Razzismo e diritto civile, Razzismo e diritto penale – Racism and Civil Law, Racism and 
Criminal Law), in which he stated among other things that “Jews represent the greatest danger 
for our race.” He became judge of the Court of Milan, and in 1949 he wrote a comment pub-
lished in “Foro italiano” under the disquieting title Considerazioni in materia di leggi e anti-leggi 
razziali (Considerations on laws and anti-racial laws). In addition to his comment, he found the way 
to state: “The racial campaign never took place in Italy, as there was no ‘Jewish issue;’” “From 
the very outset, Italians rebelled in mass against the immoral racist campaign;” the post-war 
laws aimed at reintegrating the patrimonial rights to Jewish citizens were seemingly addressed 
“to a country where the fury of persecution reached the limit of mass killings, “gas chambers” 
or other Teutonic systems,” creating a situation in which Jews are in a “privileged position due 
to the relevant substantial, procedural and tax effects.” The judge concluded his comment by 
stating that “the only thing to hope for now is a cautious legislative review, capable of mitigating 
the range of provisions which aimed at eliminating some injustices (the italic is ours) that end up 
leading to others.” There is no evidence of him being purged: in the post-war period, he became 
President of the second criminal section. From 1981 to 1983 he was appointed Prosecutor 
General of the Court of Cassation. In 1983, he retired for limit of age.

Another judge “culturally” similar to Borghese was Mario Baccigalupi. Judge at the Court 
of Milan, he theorised on legal racism and collaborated on a regular basis with the journals 
“Il diritto razzista” and “La difesa della razza.” In 1939, he wrote a monograph titled Rinno-
vamento razziale nel pensiero giuridico (Racial renewal in the legal thought), where he devoted 
much space to the fatal influence of the “Jewish infection.” Subjected to purging proceedings, 
he was acquitted in first instance; in the Republican period, he became a section President 
at the Court of Cassation.

Razza e ingiustizia.indd   89 24/04/19   10:31



90

Littoria (Latina), December 1934. Antonio Le Pera next to Mussolini, together with various authorities of the Fascist National Party. Prefect 
Le Pera coordinated the anti-Jewish actions in the newly founded Direzione generale per la Demografia e la Razza (Directorate General for 
Demography and Race). Historical Archive of Istituto Luce, Rome.
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Anti-Fascist judge Domenico Riccardo Peretti Griva, around 1910. Family archive, Turin.
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3.  Not all judges remained silent:“Il diritto razzista,” the Race Court, the anti-Semitic 
zeal within the judiciary

In 1939, the publication of the new journal “Il diritto razzista” offered many judges the 
perfect opportunity to express their racist stance without being requested or encouraged 
to do so.

Among those who sent “vibrant” messages of support to the contents and objectives of 
the journal, there were: Ettore Casati, First President of the Court of Cassation; Alessandro 
Marracino, First Honorary President of the Court of Cassation; Presidents of Section, An-
tonio Azara, Domenico Rende, Salvatore Messina, Guido Mirabile, Oreste Enrico Marzadro, 
Francesco Saverio Telesio, and councillor Ernesto Eula; Alfredo Cioffi, First President of the 
Court of Appeal; Prosecutors General Pietro Pagani, Alfredo Janniti Piromallo and Adolfo 
Giaquinto, the latter then also First President of the Court of Appeal; Emanuele Piga, Pres-
ident of the Labour Judiciary. In different moments and for different periods of time, Mar-
racino, Giaquinto, Azara, Casati, Rende members of the Scientific Committee; while Cioffi, 
Mario Manfredini, Deputy Prosecutor General of the Court of Cassation, and Emilio Ondei, 
lower court judge, were members of the editorial Committee. More or less ferocious 
anti-Semitic articles published in the journal were written by Giaquinto, Marracino, Rende, 
Cioffi, Manfredini, Ondei, and Mario Baccigalupi.

Apart from these spontaneous pro-racist manifestations, other judges carried out func-
tions in the so-called Race Court established in 1939. Said Court was an administrative 
commission composed of three judges and two officials, whose duty was to express opin-
ions on the Minister of Interior’s powers to declare the non-belonging to the Jewish race, 
even against findings filed at the Registry Office. The three judges, appointed by the Minister, 
were Gaetano Azzariti, President, Antonio Manca and Giovanni Petraccone, both council-
lors of the Court of Cassation; whereas, the head of the President’s ministerial staff was 
Giuseppe Lampis, councillor of the Court of Cassation as well. The Race Court remained in 
function until 25 July 1943.

Among the many requests to be recognised non-belonging to the Jewish race, there were 
those – mention is made to more than fifty – that intended to prove to be the result of an 
adulterous relationship between a Jewish mother and a person belonging to the Aryan race. 
The new body, founded on immoral conditions, fostered an actual market of “Aryanisations,” 
fuelled by an array of wheeler-dealers and swindlers, of corrupt officials and coarse lawyers. 
Considering the mentioned functions, one should wonder why the immoral and “divisive” 
institute of Aryanisations was assigned to a commission mostly composed of high judges. On 
the contrary, no judges were present in the analogous commission competent for “discrimi-
nations” granted on the basis of patriotic or Fascist merits or for other “exceptional merits.”

The continuity between the regime and the Republican system is exemplarily demon-
strated by the offices covered by the judges that worked at the Race Court. Well-known 
is the extraordinary cursus honorum of president Azzariti: Director of the legislative office 
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of the Ministry of Justice from 1927 to 1949; Minister of Justice in the first Badoglio Gov-
ernment from 26 July 1943 to 15 February 1944; he was then handed over to a purging 
commission, but the proceedings were closed without any consequences, as he declared to 
have been “part of a technical-legal commission, mainly composed of judges, that allowed to 
declare of Aryan race those who from the Registry Office resulted to be Jews (many Jewish 
families were therefore delivered from the harshness of the racial laws);” he then became le-
gal consultant of Minister of Justice Palmiro Togliatti in the period 1945-1946; retired in 1951 
for limit of age, in 1955 he was appointed judge of the Constitutional Court by the President 
of the Republic, Giovanni Gronchi; in 1957, he was elected President of the Constitutional 
Court by his colleagues, remaining in charge up to 1961, the year of his death.

Antonio Manca started out as Personnel General Manager at the Ministry of Justice, and 
then became Prosecutor General of the Court of Cassation, holding office from 16 October 
1954 to 1st July 1956. In 1953, his colleagues at the Court of Cassation elected him judge of the 
Constitutional Court (which entered into function in 1956), a function which he carried out up 
to 1968. Also Giuseppe Lampis, Section President of the Court of Cassation in the Republican 
period, was elected judge of the Court in 1955 by his colleagues at the Court of Cassation.

Mussolini receives in uniform the members of the Special Court for the defence of the State, 1st February 1929. Central 
State Archive, Rome.
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In other words, it seems that carrying out functions at the Race Court in the Republican 
period was considered a title of merit that led to be appointed by the President of the 
Republic or elected by colleagues at the Court of Cassation as judge of the Constitutional 
Court. The only judge not awarded with the Constitutional Court was Giovanni Petraccone, 
who after 1945 became Section President of the Court of Cassation and Vice-President of 
the re-established National Association of Judges.

There were also judges who preferred to address their anti-Semitic zeal within the judi-
ciary. By way of example, it is possible to mention the initiatives of the First President of the 
Court of Appeal of Turin, Giulio Ricci. On 24 November 1938, Ricci sent a report to Minis-
ter of Justice Solmi denouncing that Jews were resorting to “elusive expedients” in order to 
thwart the restrictive measures on assets provided for by the racial laws. He suggested to 
adopt regulations that could be implemented with retroactive effectiveness. In 1939, Ricci 
sent two circulars to the Presidents of the District Courts and to the Section Presidents of 
the Court of Appeal, urging them to guarantee decisions compliant with the persecutory 
spirit of the racial legislation, highlighting their direct responsibility in the event of non-com-
pliant judgments. It is likely that the two circulars were the reaction to a judgment of 5 May 
1939 of the section of the Court of Appeal of Turin chaired by Domenico Riccardo Peretti 
Griva, whose anti-Fascist positions were known. In fact, Perettu Griva reasserted with regard 
to the racial legislation the autonomy of the ordinary judicial authority against the adminis-
trative competences of the Minister of Interior.

4. Conclusive remarks and research perspectives 

On the basis of the researches mentioned in the bibliography, it results that the judges 
who supported in various ways anti-Jewish racism were slightly above twenty. Not many, but 
almost all among the highest authorities of the judicial pyramid, therefore capable of exer-
cising a remarkable influence within a structure rigidly hierarchical, typical of the judiciary in 
those years. Some ended their careers before 1945; others underwent purging proceedings 
not as much for their anti-Semitism, as for their fervent Fascist stance. However, almost all of 
them made it without any consequences. Even some of the most implicated in anti-Jewish 
racism ended up holding top positions up to the early 1980s.

Among them, the already mentioned Azzariti, Manca and Lampis, to whom it is neces-
sary to add, so as not to wrong anyone, Luigi Oggioni. Former councillor of the Court of 
Cassation of the RSI, then First President from 1959 to 1962, Oggioni was appointed judge 
of the Constitutional Court in 1966 by the President of the Republic, Giuseppe Saragat. 
He then became the Court’s Vice-President in 1975 and remained in office up to 1978. In 
extreme synthesis, and without any claim of exhaustiveness, other names already mentioned 
to be stressed are: Ernesto Eula, who in various situations expressed his fervent Fascist 
commitment, was Prosecutor General and then First President of the Court of Cassation 
from 16 October 1954 to 26 June 1959; Antonio Azara, Prosecutor General and then First 
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President of the Court of Cassation from 12 November 1952 to 17 January 1953, and then 
Senator for Democrazia Cristiana and Minister of Justice in the Pella Government of 1953; 
Sofo Borghese, Section President and then Prosecutor General of the Court of Cassation 
from 7 August 1981 to 6 January 1983.

To give a bit of insight and sense to this census of judges implicated in racism, several 
in-depth considerations need to be made. First of all, it is necessary to understand what 
spurred this restricted group of judges to support the racial laws and institutions. Why them, 
while the large majority of judges remained “silent”?

Although eighty years have gone by, and keeping into account the totalitarian turna-
round of the final years of the regime, I personally believe that the fact that judges – by 
definition custodians of citizens’ rights and of the principle of equality – became upholders 
of the anti-Jewish racism is such a serious occurrence to require further research. It is im-
portant, for example, to verify if those judges had any elements in common, something that 
fostered their personal adherence to the racial laws. It would also be useful to understand if 
their stance was based on the mere perspective to accelerate their careers. In other words, 
if their behaviour was somehow connected to their environmental provenance and cultural 

Register present in Antonio Manca’s personal file. Central State Archive, Rome.
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training, thus to a visceral anti-Semitic prejudice destined to survive also after the fall of the 
Fascist regime.

Of course, a privileged instrument for this type of investigation is given by the personal 
files of the judges involved. Indeed, many files have been examined, but they should be 
re-examined keeping into account judges’ implication in anti-Jewish racism.

A further in-depth analysis should be carried out on the purging proceedings. On the 
basis of past researches, the impression is that many proceedings were started, but few were 
concluded with exemptions from service, and often the provisions were even revoked.

It would be interesting to study the purging episodes to verify whether the purge com-
missions even took into consideration the aspect of anti-Semitic racism. In other words if, 
as evident in some cases, the proceedings were based only on pro-Fascist manifestations. 
However, many more aspects should be investigated. The scarce attention towards the judg-
es’ past racism continued to “govern” their careers in the Republican period, as confirmed 
also by historians. The most disquieting aspect is the indifference towards the role played by 
jurists and, in particular, by judges that continued to remain in office – with the exception 
of very few cases – up to the late 1900s. The bibliography of these pages highlights that the 
most in-depth researches on the relationship between jurists and racism all belong to the 
new Millennium.

These new research perspectives should also allow to reconstruct what were the bases 
for appointing those judges as the highest authorities of the judiciary and of the Constitu-
tional Court, an aspect absolutely scandalous in our days. A young researcher – author of 
the mentioned volume on Mussolini’s campaign against the Jews – is currently conducting 
these in-depth studies, indispensible to square accounts with the racism of the Fascist re-
gime. Indeed, they are also fundamental to tackle the long denial in the republican period, 
both within the judiciary and in the civil society.
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Antonella Meniconi

The expulsion of Jewish lawyers from the legal profession

1. The anti-Jewish laws

The administrative episode that involved hundreds of Jewish lawyers, causing their al-
most complete exclusion from the professional life, started to be object of analysis only a 
few years ago. The delay is certainly to ascribe to the scarce amount of official sources. In 
fact, the documentation on lawyers results to be inaccessible, at least in part, for various 
reasons. One reason in particular can be fundamentally ascribed to the transfer and relevant 
destruction (sometimes intentional) of part of the archives in northern Italy after the end 
of the war and the fall of the Italian Social Republic. However, another primary reason lies, 
perhaps, in a sort of “cultural denial” of the effects caused by the implementation of the ra-
cial laws. This is especially true in a world such as that of the Bar which, during (and despite) 
Fascism, managed to maintain some spaces of autonomy, although residual.

Among the various professions, the legal one was the first (perhaps because the regime 
considered it the most dangerous) in which the Fascist regime did all it could to affect its institu-
tions. In fact, it started by progressively draining the Bar Association Councils’ powers in 1926, 
to then definitively suppress said power assigning all relevant functions to Fascist Trade Unions 
in 1933-1934 (Royal Decree-Law No. 1578 of 27 November 1933; conversion law No. 36 of 22 
January 1934 and implementation regulation, Royal Decree No. 37 of 22 January 1934).

The promulgation of the anti-Jewish laws in 1938 did not lay down any provisions con-
cerning the destiny of professionals in general, and therefore of Italian lawyers in particular. 
The first element characterising future restrictions was given by an enforcing circular (No. 
9270/Demography and Race) issued on 22 November 1938, only five days after Royal 
Decree-Law No. 1728. The circular introduced the prohibition for public administrations 
(and assimilated) to assign any type of duty to Jewish citizens. Always in November 1938, 
the National Directorate of the Fascist Trade Union for Lawyers and Public Prosecutors 
weighed in the “possibility, on the basis of racial principles, not to allow Jews to be admitted 
to the roll.” In actual fact, the proposal “anticipated” the future regulations.
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In June of the following year (1939), in fact, a Law was issued titled “Regulations gov-
erning the exercise of professions by Jewish citizens” (Law No. 1054 of 29 June 1939). 
Actually, the true intent of the title and the apparently bureaucratic language used was to 
hide the decision to marginalise Jewish professionals from the professional and social life 
to which they had belonged up to that moment. The mentioned law involved journalists, 
doctors-surgeons, pharmacists, veterinarians, obstetricians, lawyers, public prosecutors, 
defence councils, professionals in the economic sector, accountants, engineers, architects, 
chemists, agronomists, surveyors, agrarian experts, industrial experts (art.1); while Jewish 
citizens were absolutely banned from working as notaries (Art. 2). The professionals were 
obliged to report their belonging to the “Jewish race” within the term of twenty days from 
the entry into force of the law. Non-compliance with said term entailed arrest, up to one 
month, and a fine up to 3,000 Liras (Art. 6).

Jewish lawyers, similarly to other categories, were divided into two groups, depending 
on whether or not they met discrimination requirements. Discrimination was granted to 
several categories (and their family members) worthy of protection because “meritorious 
of the Country. The decisional power with regard to discriminations was assigned to District 
Commissions and a central body, as well as to the new Directorate-General for Demog-
raphy and Race (“Demorazza”) established on 17 July of 1938 at the Ministry of Interior. 
Exceptions could be made towards family members of soldiers killed or mutilated in war, as 
well as disabled or wounded in war, voluntary soldiers or holders of a war decoration after 
fighting in the “Libyan, Worldwide, Ethiopian and Spanish wars, and of soldiers killed for the 
Fascist cause.” Moreover, they could be made towards who had registered with the National 
Fascist Party before 1922, to “legionari fiumani,” and lastly to those with “exceptional merits” 
(Articles 12-16 of Royal Decree-Law No. 1728).

The first group of professionals, therefore, was formed by those who were granted 
discrimination, and thus registered in “additional lists” (created in addition to the rolls). This 
allowed them to continue exercising their profession (Art. 1 of Law No. 1054), “notwith-
standing limitations” to which they would have anyway been subjected. The second group, 
instead, was composed of the non-discriminated professionals, obliged to register in other 
lists called “special” (Art. 4). This group was allowed to work only for clients “belonging to 
the Jewish race,” notwithstanding cases of proven necessity and urgency (Art. 24). More-
over, all Jewish professionals (without distinction this time between the two groups) were 
banned (as anticipated by the circular of 1938) from holding positions that entailed the exe-
cution of functions as public officials. Besides, they could no longer carry out activities (even 
consultancy) for “public bodies, foundations, associations and committees, as mentioned in 
Articles 34 and 37 of the Civil Code, at the mentioned subjects’ premises.” The reference 
to “premises” was expressly inserted in the law under the request of the Ministry of Educa-
tion, which thus wanted to avoid the possibility for “scientific or university institutes to host 
Jewish professors for professional purposes or for special jobs.” Other additional prohibitions 
concerned the impossibility to be appointed as judicial administrators, official auditors and ex-
perts. Another regulation – very likely not random, given the attention of the Fascist Trade 
Union for this sector – banned Jews from being admitted to the special industrial accident 
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roll. This provisions allowed to eliminate competition for “Aryan” lawyers in a sector usually 
very lucrative. Moreover, the professional collaboration (of any kind) between Jewish and 
non-Jewish professionals was banned (Articles 22-26).

Also the procedure for ascertaining the belonging to the “Jewish race” had (obviously) 
been studied to result particularly burdensome and humiliating. Professional bodies were 
given the competence to collect the statements concerning the belonging to the Jewish race 
(which all Jewish professionals were obliged to submit). If the parties involved did not submit 
the statements, the professional bodies proceeded, on their own motion, in carrying out all 
necessary ascertainments. Despite the discrimination requests submitted by those who were 
entitled, the Fascist Trade Unions of the various categories (responsible for the rolls) directly 
stroke off the roll all Jewish professionals. Therefore, while waiting for the discrimination (eval-
uated by the Minister of Interior) and the (consequent) registration of those discriminated in 
the additional lists, the professionals struck off the rolls could no longer exercise their activity. 
Moreover, non-Jewish clients were given the possibility to revoke any assignment entrusted to 
non-discriminated professionals even before the striking off the roll (Articles 6 and 27).

The Regime’s choice to make a distinction, within the persecution mechanisms, between 
those discriminated and those not discriminated – the latter certainly more critical than the 
former – cannot conceal the fact that the intention was to create two different categories. 
The objective was achieved by restricting rights and through marginalisation. Actually, as 

Original box “Jewish lawyers,” 1940-1943. Archive of the National Bar Council, Rome.
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written by Guido Alpa, “the apex of the regime’s despicableness was perhaps reached when 
the State created a further form of discrimination forcing some to differentiate themselves 
from others by boasting their fascist merits.”

Indeed, some lawyers participated fervently in excluding their colleagues from the pro-
fession. They even congratulated the Duce on the Fascist regime’s decision, as it would have 
restored “full dignity to the rolls.” Also the leaders of the Trade Union of Milan expressed the 
same thoughts in the journal “Tribuna forense.” However, there were others – such as lawyer 
Elio Vittorio Valobra, Vice President of the Union of Italian Jewish Communities – that helped 
thousands of people emigrate. In fact, at the end of 1939, Valobra was appointed by the Union 
to establish – with the collaboration of lawyers (such as Rolando Vigevani from Parma) and 
not only – the so-called Delasem (Delegazione Assistenza Ebrei Migranti – Delegation for the 
Assistance of Jewish Emigrants), with headquarters in Genova and offices in Rome, Milan and 
Trieste. Delasem’s aim was first of all to help refugees arriving from other countries and Italian 
Jews. Owing to this organisation, around 5,000 Jews were saved from 1939 to 1945.

“Register of the lawyers belonging to the 
Jewish race,” 1940-1943. Archive of the 
National Bar Council, Rome.
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2. Discrimination in the local Fascist Trade Unions’ decisions

The documentation analysed by the National Bar Council and by the author in 2005 
allowed to carry out an initial reconstruction of the administrative proceedings that affected 
Jewish lawyers. Said sources mainly refer to the role played by the National Trade Union. 
However, they also enable to understand what happened in the local realities.

As mentioned, the law promulgated in 1939 provided for a distinction between “dis-
criminated” and “non-discriminated” Jews. The latter were obliged to register in specific lists 
(“special”) at the Court of Appeal with a peremptory term of 180 days from the entry into 
force of the law. Besides, they had to annex to their application a documentation similar to 
what submitted when applying for the first time to be admitted to the roll:

birth certificate; Italian citizenship certificate; residence certificate; certificate stating a good 
moral, civil and political conduct; general certificate issued by the judicial register not more 
than 3 months before the submission of the application and a certificate indicating any pro-
ceedings against the applicant; certificate issued by the Public Security Authority indicating 
the applicant’s city of residence, certifying that the applicant has never undergone any of the 
measures provided for by the Consolidated Act on public security laws approved with Royal 
Decree No. 773 of 18 June 1937-IX; qualifications required to be admitted to the roll (Art. 
11 of Law No. 1054).

It is no wonder that many Jewish lawyers (obviously also for more general reasons) 
preferred to cancel their registration immediately after the issue of the law, before being 
struck off and obliged to undergo the procedure (and humiliation) of a new registration in 
the special lists, which in the end would have halved their professional exercise. However, 
in 1939 the National Trade Union specified with bureaucratic harshness that even cancel-
lations had to be communicated and notified to all subjects, so that the public prosecutor 
could exercise the power of opposition. Similarly to what happened more in general with 
the implementation of the anti-Jewish laws, the predicament (for hundreds of lawyers) was 
“bureaucratised” up to the extreme limit.

The whole strike off procedure – as established by law – was to be concluded within 
February 1940. Between November and December of 1939, the local trade unions quickly 
carried out the procedure in the various judicial districts. After notifying the provisions to 
the parties involved, the local trade unions had to communicate to the national office the 
names of the lawyers struck off who were also present in the special list of lawyers at the 
Court of Cassation, so that it could proceed in striking them off that list as well.

The following phase at local level entailed, on the one hand, the automatic registration of 
the discriminated lawyers in the additional list; on the other hand, the evaluation of the applica-
tions submitted by the non-discriminated for the registration in the special lists. The evaluation 
was assigned to a special District Commission at each Court of Appeal. The Commission, 
appointed by the Ministry of Justice, was chaired by the President of the Court of Appeal 
and was composed of six members: representatives of the Ministry of Interior, the Ministry of 
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National Education, and the Ministry of Public Works, as well as the federal secretary of the 
National Fascist Party and the provincial President of the Fascist Confederation of profession-
als and artists (Articles 12-13 of Law No. 1054). Applicants, though, were not to consider their 
registration in the special lists as a right, since it was “subject to the fact – as specified by Carlo 
Majorino, the secretary of the Trade Union of Turin (mentioned in another contribution)– that 
[the parties involved] had to be worthy of being registered.” Majorino participated in the 
works of the Commission of Turin, stating once again that it was necessary:

to examine the applicant’s moral, political, and professional conduct through a broader per-
spective, on the basis of any news and information that the trade union may have received.

It is important to keep in mind that many lawyers, especially those admitted to the roll 
at the Court of Cassation, were university professors: this meant that they were first ex-
pelled from university and then from the Bar, the sole activity that would have been able to 
guarantee a minimum support.

An unusual “zeal” quickly spread throughout Italy.
In Milan, where the local trade union had already rejoiced in 1938 over the shout 

“Purge!,” 79 lawyers were expelled in January 1940 (and another 14 were inserted in the 
additional list of those discriminated). From 1938 to 1944, Demorazza evaluated 50 cases. In 
the end, 38 lawyers were struck off the roll and 25 were discriminated. Among the non-dis-
criminated, Eucardio Momigliano, originally member of the Sansepolcrismo movement. He 
soon became – before the definitive ascent of the dictatorship – a fervent anti-Fascist and 
a leading force of Giovanni Amendola’s Unione Democratica.

In Trieste, those struck off the roll by the Trade Union amounted to 22, and only 4 ob-
tained discrimination. In Venice, the non-discriminated lawyers amounted to 8, while 7 were 
those discriminated; whereas in Padova, one professional was not discriminated, and 6 were, 
among whom lawyer Enrico Senigaglia, in the meantime sent to the border. On 5 January 
1940, the Trade Union of Verona stroke off 5 lawyers because “of Jewish race,” registering 
another 3 in the additional list of those discriminated. It is important to highlight, though, that 
already in the meeting of 13 October 1938, the Directorate had accepted the proposal sub-
mitted by some lawyers even before the entry into force of the anti-Jewish laws, concerning 
the non-admission to the roll of Jewish professionals.

On 26 September 1939, the Trade Union of Bologna proceeded in striking off of 1 public 
prosecutor and 12 lawyers, of whom 5 discriminated and transferred onto the additional list 
(plus another 2 lawyers, one transferred and the other one ending his professional activity upon 
request). Among the non-discriminated there was Marcello Finzi, professor of law and criminal 
procedure at the University of Ferrara, senior member of the same from 1920 to 1925 (then 
exempted from teaching), and criminal lawyer in Bologna. Finzi emigrated to Argentina where, 
in 1940, he started teaching at the University of Cordoba, initially derecho comparado and then 
derecho penal comparado. He returned to Italy in 1956, where he died in the same year in Ferrara.

Mario Jacchia, initially struck off, obtained to be declared “not belonging to the Jewish race” 
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(because his father was not considered a Jew) and was therefore reintegrated in the roll on 
30 November 1939. His father, Eugenio, was an estimated and famous lawyer in Bologna and 
the highest exponent of the local Freemasonry. Being anti-Fascist, Eugenio’s law firm was de-
stroyed by members of a Fascist action squad in 1925. When he died in 1939, the death notice 
in the newspapers and the “improvised” commemorations at the Court of Bologna irritated 
the Fascist authorities to the point that they sent to the border (although the provision was 
then withdrawn) the author of one of the commemorations, anti-Fascist lawyer Roberto Vighi. 
At the beginning of 1943, Mario Jacchia joined Partito d’azione and actively participated in the 
military actions in the north of Emilia. He was then captured and killed by the Nazi-Fascists. 
Also Giorgio Jacchia (Celso’s son, a lawyer as well), President of the Fascist Provincial Union 
of Professionals and Artists, was struck off the roll in 1938, although not a Jew and actually 
baptised. He preferred not to be registered in the additional list. 

With regard to the expulsion of Jews from the profession, the position of the Trade 
Union of Bologna could not have been any clearer : already in July 1939 (right after the issue 
of the new law) the provincial directorate held advisable for Fascist lawyers “to refrain from 
defending Jewish clients.” Moreover, after the expulsion of professionals “of Jewish race,” it 
was stressed that it was absolutely forbidden “to sublease to Jewish lawyers or public pros-
ecutors any structures to be used as professional firms.”

In Pisa, the chief rabbi of the city’s Jewish community (G.A. Hasdà, university professor 
and lawyer) had been expelled from the Bar already in 1927. In Florence, on 16 January 
1940, only 4 Jewish lawyers were discriminated and 22 were expelled (including public 
prosecutors). Among these, there were the names of anti-Fascists Mario Paggi and Dino 
Lattes, arrested in 1940. Lattes was identified by Demorazza as belonging to Italia libera 
and a “dangerous Jew,” and thus arrested. As his son Franco Fortini wrote, what led to that 
circumstance was the fact “to have spoken in the political proceedings of 1922-25, which 
then led to his beating up and his arrest for an assumed collaboration with the anti-Fascist 
periodical founded by Gaetano Salvemini,” titled “Non mollare.” Lattes ended up withdraw-
ing from the political activity, but he never registered as a member.

Particularly long, instead, was the episode related to Enrico Finzi (professor of private 
law, founder of the Faculty of Law in Florence, from which he was then expelled). When he 
obtained discrimination in July 1941, he was admitted in November of the same year on 
the additional list of Florence. However, he was not admitted to the roll of lawyers at the 
Court of Cassation (Finzi had been struck off said roll on 5 March 1940). In a letter sent to 
the National Trade Union prior to the striking off (dated 9 February of 1940), he asked how 
to behave “so as to ensure that my clients and I have the possibility to discuss the appeals 
lodged, and to legally continue to exercise the profession at the Supreme Court.” The only 
answer received, though, was his striking off. Even after receiving discrimination, and after 
further letters to secretary Aldo Vecchini, Finzi had to wait until January 1942 for the new 
registration in the additional list of the special roll of lawyers at the Court of Cassation. Jurist 
Federico Cammeo, instead, died in Florence on 17 March 1939, before being expelled from 
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the Bar but after being expelled from university; few friends were present at his funeral, 
among whom Piero Calamandrei.

In Rome, on 13 December 1939, out of a total of about 1,844 lawyers admitted to the 
Roll (since 1935), 67 were struck off, of whom only 10 were discriminated (and therefore 
registered in the additional list). Some among these, although discriminated, did not com-
ply with the Trade Union’s decision: anti-Fascist jurist Tullio Ascarelli, and Giorgio Del Vecchio, 
philosopher of law, former rector of the University of Rome from 1925 to 1927 and Fascist 
before the March on Rome, as well as many others, in October 1940 were nowhere to be 
found. Non-discriminated lawyer Odoardo Della Torre was killed in the Ardeatine Massacre 
on 24 March 1944.

Meanwhile, the National Trade Union sent continuous injunctions to the local offices re-
quiring them to communicate to the central office the strike offs carried out, so as to be able 
to proceed, within the terms established by law (end of February 1940), in expelling also the 
lawyers at the Court of Cassation. In a circular dated 23 January, Vecchini urged the local trade 
unions that still had not submitted the required information to do so promptly and without 
any possible delay within the first days of February, so as to avoid – he wrote – “any liability.”

They all obeyed promptly, sending the copies of the decisions taken, with the exception 
of the Trade Union of Naples chaired by lawyer Nicola Sansanelli, Fascist from the very 
beginning (then fallen into disgrace). On 29 January, Sansanelli wrote to Vecchini explaining 
that due provisions had not been taken because the intention was to wait for the numerous 
discriminations. Lastly, after further pressing reminders, also Naples stroke off the roll (on 
16 February) 8 non-discriminated lawyers (of whom one upon personal request always for 
racial reasons). The resolution specified that the Directorate had not been able to suspend 
the striking off because every decision depended on the Ministry of Interior.

Among the four lawyers from Naples, there was also Ugo Forti, professor of administra-
tive law at the Faculty of Law of Naples since 1924, renown administrative lawyer (before the 
racial laws) and co-director of the important journal “Il Foro Italiano.” He obtained discrimina-
tion only on 8 June 1940 owing to recognition of merits, such as the participation in the First 
World War and the fact of being “one of the main experts in Italian public law.” In the following 
month of June (on 12th), he finally obtained the new registration in the additional list of the 
special roll of lawyers at the Court of Cassation. In 1944, at the end of the war (at least in the 
South), Forti went back to teaching and (in the same year) he chaired the Commission for 
the reform of the administration. He then chaired the Commission for studies relating to the 
reorganisation of the State at the Ministry for the constituent assembly (in 1945-46).

3. The National Trade Union against lawyers of “Jewish race”

Even the smallest sources highlight an almost spasmodic attention towards the formal 
steps that all discriminatory provisions had to follow (in this case, the legal formal step – to 
be noted incidentally –was directly proportionate to the substantial injustice).
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For example, in order to prevent the acceptance of any appeals for non-compliances 
before the High Bar Council (the body with jurisdictional competence), the local trade 
unions, but also the national one, had to notify in time, to become final, all decisions to the 
interested parties and to the public prosecutor’s office at the Court of Appeal. Besides, as 
mentioned, the trade unions had to make all effort to close most of the paperwork within 
February. The procedures were accompanied by a meticulous and pedantic book-keeping: 
each local Trade Union was refunded by the national one for all expenses born to submit 
notifications and this, of course, on the basis of very meticulous calculations.

Some among the non-discriminated, such as Umberto Sternberg Montaldi and Gi-
useppe Bolaffio of the Court of Trieste, lodged an appeal with the National Trade Union. 
They appealed to the general principles of law requesting the suspension while waiting for 
the decision on discrimination. In fact, they reasoned, since the racial laws were an exception 
to the general law in force concerning lawyers (that is, the professional law), their imple-
mentation should have been interpreted in a restrictive sense. In other words, the possibility 
for suspension should have been granted as provided for in the event of an appeal against 

Telegram from the secretary of the Trade Union for Lawyers in Venice, which assured the striking off of Jewish lawyers, 
dated 2 February 1940. Archive of the National Bar Council, Rome.
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a decision of the local trade union (expressly provided for by Art. 37 of the professional 
regulations of 1933). It was a fine matter of law. However, the National Trade Union did not 
take into consideration the reasoning of the lawyers in Trieste.

Moreover, in order to be registered in the additional list, the discriminated profession-
als were required to pay a 400 Lira tax to the National Trade Union (at the beginning, in 
1940, 250 Liras). Therefore, it was like registering again with the special roll of lawyers at 
the Court of Cassation. The non-discriminated lawyers, instead, had to pay a series of taxes 
at the beginning of each year in order to be admitted to the special lists. In July 1940, a de-
cree intervened increasing all contributions. Basically, a complex and inexorable bureaucratic 
procedure was activated in a few months, concluding the works – at least in part – in an 
extremely quick timeframe. On 29 February 1940 (last day available), in a single meeting, 
the National Directorate stroke off the special list of lawyers at the Court of Cassation 85 
lawyers (not discriminated), while 125 discriminated lawyers were registered in the addi-
tional list out of the 6,245 admitted to the roll (as at 31 May 1939). Those absent at the 
meeting were secretary Vecchini, Pietro Cogliolo, Bartolo Gianturco and Enrico Redenti; the 
members of the Directorate attending the meeting were Francesco Andriani, Giorgio Bardan-
zellu,Vittorio Emanuele Fabbri, Saverio Fera, Giambattista Madia, Carlo Maria Maggi, Angelo 
Manaresi, Antonio Orlandi, Guido Pesenti,Vincenzo Tecchio and Valerio Valeri.

Moreover, the possibility for non-discriminated professionals to continue to defend (only 
Jewish clients, though) before the Court of Cassation was an aspect that had remained very 
obscure. In fact, the law of 1939 did not provide for the formation of a national special list, 
as it had been instead provided for the district registers. This gap (certainly not involuntary) 
could have been filled also in an administrative manner, analogically applying at national level 
what was provided for at local level. This was not done though.

On 25 June 1940, secretary Vecchini simply wrote a letter on the issue to the Minister 
of Justice, who answered that the Ministry of Interior was preparing a text to integrate the 
law of 1939. Actually, the Minister of Justice – as revealed by Saverio Gentile – prepared a 
bill, with the aid of Demorazza. Said bill, among other things, provided for measures relating 
to the non-discriminated attending as defence counsels at the Court of Cassation, provid-
ing for a “special” register held by the District Commission of Rome. However, it simply 
remained a proposal and the gap was not filled.

In the following year (1941), many appeals were once again lodged by lawyers who 
brought up the matter, such as Giuseppe Bolaffi from Trieste and Emanuele Sacerdote from 
Turin. The National Directorate preferred to declare its incompetence. According to this Pi-
late-like interpretation, the intention of the racial legislation was to take away from the trade 
unions the normal competence they had had towards the professional exercise of lawyers 
and public prosecutors of Jewish race not discriminated (including, therefore, registrations 
and the keeping of the registers) and to assign everything to special bodies. For this rea-
son – as reasoned by the Directorate – the registrations in the district “special lists” at the 
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Court of Appeal were assigned to a District Commission chaired by the President of the 
actual Court. The regulatory void relating to registrations in the special lists was supposed 
to be filled – always according to the National Directorate – by an interpretation based on 
analogy (but unfavourable for those involved): also this competence was supposed to be 
taken away from the normal body, that is the actual Directorate, and assigned to an external 
authority.

Meanwhile, while waiting for possible provisions, the National Trade Union did nothing 
to satisfy the Jewish lawyers’ requests. Lawyer Giuseppe Bolaffio lodged an appeal with the 
High Bar Council, with a style highlighting compliance with the regulations which “had so 
harshly affected the rights acquired by single individuals.” The lawyer argued that the legisla-
tor’s intention had been to establish as a reward for non-discriminated lawyers the fact of 
being able to at least “freely carry out their professional activity in all degrees of jurisdiction.” 
However, the possibility was never given.

4. The applicative jurisprudence of the High Bar Council

In December 1940, the High Bar Council dealt with the appeals that almost all non-dis-
criminated lawyers had lodged against the provisions of the Trade Union. The style of the 
decisions was very standard.

In the meantime, the Council reasserted its competence to resolve on the matter. In 
fact, it established that, since the law of 1939 did not specify anything on the matter, the 
professional regulations of 1933 were to be applied, as actually stated by many lawyers. 
Those regulations provided for the possibility to lodge an appeal against all the trade union’s 
provisions relating to the strike off, a right which could not be denied not even to Jewish 
professionals (Decision No. 6/1940 R.G.). It was a statement in firm opposition with the 
contemporary policy of the Court of Cassation. In fact, the latter had clearly denied the pos-
sibility to lodge an appeal against the decisions adopted for racial reasons by the competent 
professional bodies. The Court stated that the racial laws did not provide for the possibility 
of appeals with suspensive effects. The decisions of the competent bodies – according to the 
Court – had immediate effectiveness: from that moment on, while waiting for registration in 
the additional or special lists, “Jewish citizens could no longer exercise any professional activi-
ty. Moreover, any service offered by said citizens towards non-Jewish clients was understood 
terminated” (Court of Cassation, Sect.III-17 December 1940, in “La Giustizia Penale,” 1941, 
II, coll. 41-42). The special law departed from the general professional law, always according 
to the interpretation of the Court of Cassation.

With regard to this aspect, the Council’s opinion (reconfirmed on 18 March 1943) 
moved instead along the interpretative line indicated by the Council of State and by ju-
risprudence, especially, that of the Court of Appeal of Turin. The latter, in fact, stated that 
the racial laws had to be considered as “derogations from the legal system in force, to be 
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interpreted in an exclusively restrictive manner.” In particular, according to the High Bar 
Council, the law on professionals did not provide for any express prohibition to lodge an 
administrative and jurisdictional appeal as provided for by Art. 14 of Royal Decree Law No. 
1728 of 1938 (Decision No. 168/1940 R.G.).

The High Bar Council’s claim to implement the professional law also meant compliance 
– as the body actually did – with all other formalities provided for by the forensic regulations. 
This entailed, for example, that many of the appeals lodged after the term provided – that is 
from the day of the directors’ resolution (fifteen days) – were certainly rejected (Decision 
No. 62/1940 and No. 149/1940 R.G.).

All the decisions on the appeals lodged by non-discriminated lawyers were taken 
during a single series of meetings, held between 17 and 19 December 1940. The mem-
bers of the Council attending the meetings were: Filippo Vassalli, President, Fabrizio Gre-
goraci (drafter of the decision), Arturo Rocco, Carlo Alberto Cobianchi, Roberto Rober-
ti, Daniele Bertacchi, Guido Pesenti, Giuseppe Lombardo Indelicato, Mario Venditti and 
Remigio Tamaro.

The Council’s decision-model was drawn up according to a standard “proof-sheet,” 
identical for all appeals. The resolution relating to the strike off – as stated by the jurisdic-
tional body – had been adopted by the Trade Union on the basis of a regulation (Law No. 
1054 of 1939) having a mandatory nature. In fact, it ordered to strike off those belonging 
to the “Jewish race,” as resulting from their personal data files. Therefore, it was not possible 
to uphold the reasons proposed by the claimants for the nullity of the decision relating to 
strike offs. These reasons were based on the fact that the directors of the Trade Unions 
should have heard the parties involved before striking them off (as imposed by the profes-
sional law). Moreover, the same bodies should have suspended all strike off provisions while 
waiting for the decision relating to discrimination. However, the Council answered stating 
that it had been (and it was) an automatic consequence imposed expressly by the law of 
1939: the regulation “clearly” excluded that it was up to the Directorate to hear the parties 
involved and that the decision was to be suspended while waiting for the discrimination, es-
tablishing that strike offs had to be carried out “without any possible delay” within February 
1940 (Decision No.168/1940 R.G.).

On the other hand, a circular of the Minister of Justice stressed the concept as follows:

Starting on said date [February 1939], professionals of Jewish race lost the title that fully 
qualified them to exercise the profession. In order to recover it [...] they have to acquire a 
new qualification, that is they have to be registered in the additional list or in the special one 
(Circular No. 86/4040 of 6 April 1940).

Indeed, the Council’s jurisprudence was totally consistent with that aspect and those 
reasonings.

The High Bar Council did not want to diverge – or did not know how to diverge – from 
supporting the inspiring principles of the regime’s racial policy.
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Giuseppe Speciale

Jurisprudence on anti-Jewish laws

1. The concept of race breaks into the legal system: the reactions

How did jurists react in 1938, in particular judges, when the concept of race broke into 
the Italian legal system?

Starting from October 1943, the Italian Social Republic no longer granted any form of 
legal protection to Jewish Italians, equalling them to citizens of a belligerent hostile nation, 
and thus sending them to concentration camps. Therefore, the period of reference analysed 
in this essay goes from the end of 1938 to mid 1943. Almost all judgments published in 
that period give the impression that jurists and judges, with a few exceptions that will be 
mentioned, tried to downsize the range of the racial laws and their ability to affect the en-
tire legal system. In fact, they hid behind the undisputable thesis that “the concept of race is 
unrelated to the Italian legal system which does not result modified in its whole by the racial 
laws, as they only have eminently political features and objectives” (Arturo Carlo Jemolo, 
Domenico Riccardo Peretti Griva, Piero Calamandrei, Alessandro Galante Garrone).

Those jurists and judges deserve even more appreciation when considering that in such 
context most of the intellectuals troubled themselves to use any excuse possible (renown 
literates wrote introductions to works on botanic taxonomy) to find the opportunity to 
exalt the regime’s suitable racial change. Even employers started to dismiss Jewish employees 
in cases where it was not mandatory to do so. I personally believe that, until the legislation 
limited its action to persecuting, repressing and humiliating Jews’ interests, and not their lives, 
the population did not manifest any relevant and widespread reaction. There were few cases 
of explicit manifestation of dissent against the beginning of the regime’s racial shift. However, 
consciences awoke and started to express practical, sometimes heroic, solidarity, only when 
the persecution of Jews’ lives began. This because, first of all, the Country’s population counted 
one Jew every one thousand inhabitants, and in some areas they were almost totally absent. 
Secondly, because of the strict control over the public opinion and means of communication. 
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Thirdly, because of a certain misunderstood Catholic anti-Judaism capable of constituting a 
fertile humus for the anti-Semitism promoted by the regime. Finally, because of several pos-
itivistic theories that managed to constitute a foundation for the racial theories when not 
understood or used instrumentally. In the end, everybody – or almost everybody – ended up 
accepting the racial legislation either on the basis of a fervent adherence, or for opportunistic 
acquiescence. Some, driven by personal interests, also tried to bend the racial legislation way 
beyond the objectives it intended to achieve. This is evident when considering the reports that 
followed the entry into force of the racial laws and the proceedings launched by non-Jewish 
Italians in litigations concerning professions, assets, labour and family. Beyond the limits set by 
the legislator, which were supposed to define the objectives of the legislative provisions – “to 
avoid dangerous mixtures of race and limit Jews’ economic power excluding them from the 
national life”1 –, the Italians sensed the final objective of the racial regulatory corpus: Jews were 
no longer subjects of law since they were no longer protected by the legal system.

Whereas judges, and with them some jurists, took refuge behind the forms of the legal 
system, and stated the exceptionality of the racial laws in order to limit their expansive 
potentiality over the entire system. Moreover, they advocated the most restrictive interpre-
tation possible. In fact, they firmly rejected the dominant idea in those years – at least in 
countries governed by dictatorships – according to which laws were to be interpreted in 
the light of a people’s common feeling. In short, Italian judges did not abdicate their role of 
interpreters of the legal system to embrace the role of priests interpreting people’s feelings. 
Between the late 1930s and the early 1940s, theories arose in the Nazi Germany concern-
ing the end of judges as interpreters of the law and the beginning of judges ready to redis-
cover the law. This established the end of judges as “officials,” a role that was established in 
Germany with the reception of the Roman law. While, it established the emergence, actually 
the re-emergence, of “popular” judges who were ready “to rediscover” law, guided by the 
“knowledge of men,” “human feelings” and “vital courses of life.” Instead, Italian jurists and 
judges, of course not all, remained “grounded on the rule,” anchoring the interpretation of 
law to the general principles of the legal system. In fact, they stated that the legal system did 
not result radically modified by the breaking in of the concept of race. A legal system within 
which they tried to bring back the racial laws with a demanding work of systematisation.

2. Art. 26 of Royal Decree-Law No. 1728 of 1938 and Art. 1 of the Civil Code

The judiciary and the executive power came into conflict over the racial legislation. In 
fact, Art. 26 of Royal Decree-Law No. 1728 of 17 November 1938 appointed the Minister of 
Interior (as authentically interpreted by Circular No. 9270 of 22 December 1938 of that Min-
istry) with the duty to judge all matters relating to the implementation of the racial regulatory 
corpus. Only in very rare cases did the judiciary submit issues which it was called to judge to 
the actual Minister, pursuant to Art. 26, , as it usually decided on matters autonomously. The 
judiciary’s stance was based on a restrictive interpretation of Art. 26 connected to the thesis, 
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reiterated irrefutably, according to which race is a concept unrelated to the legal system. This 
was in clear contrast with Art. 1, Book I of the new Civil Code (Royal Decree No. 1852 of 
12 December 1938) published in the “Gazzetta Ufficiale” of the Kingdom on 15 December, 
less than a month after the publication of Royal Decree-Law No. 1728, at the height of the 
anti-Semitic campaign. Art. 1 of the Code (“Restrictions on civil capacity deriving from the 
fact of belonging to specific races are provided for by special laws”) provided for restrictions 
on legal capacity on the basis of the belonging to specific races. With said article, the concept 
of race totally broke into the Italian legal system. This took place with regard both to sedes 
(the Civil Code) and subject (legal capacity, the cornerstone of legal subjectivity). Therefore, 
Art. 1 of the new Code linked legal capacity, and the degree of the fullness of said capacity, 
to the fact of belonging to specific races, reserving to special laws the duty to set restrictions 
on said capacity. It thus constituted an interruption, a strong interruption, with the code’s 
tradition that from Napoleon on had not set any restrictions on legal capacity on the basis of 

Rome, May 1938. Guido Buffarini Guidi holding Reichsführer SS by the arm, and the Chief of the German Police, Heinrich 
Himmler. Buffarini Guidi, Undersecretary of the Ministry of Interior, was responsible for the implementation of the anti-
Jewish provisions. Historical Archive of Istituto Luce, Rome.
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belonging to a race. The clear wording of the text leaves no space (it was not supposed to 
leave any space) to equivocal interpretations: in the presence of such regulation, placed at the 
beginning of the Civil Code, it was not in any way possible to state that the concept of race 
was unrelated with the Italian legal system.

How, then, can the line followed by most judges be explained? The Fascist legal culture 
had not yet been structured in such a way to take root in the members of the judiciary, 
most of them formed in the decades prior to the arising of the regime. Moreover, judges 
did not tolerate the pushiness of the executive power in their jurisdictional powers and 
they did not believe in the racial policy of the dictatorship. Therefore, the judiciary did 
not totally submit to the Government’s desires. Nor did the Council of State, as proudly 
claimed by Ferdinando Rocco. In fact, when addressing the Commission, Rocco requested 
to legitimise the principle according to which it was always possible to appeal against public 
administration acts. Also Aldo Bozzi opposed against the pushiness of the executive power 
in his intervention held at the Constituent Assembly on 9 January 1947. This contrast was 

“Racist campaign against citizens of Jewish origin,” 1938-1943. State Archive of Ragusa.
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evident especially when analysing several judgments on citizenships. In fact, the Council of 
State annulled the revocation of Italian citizenship ordered by prefects to the detriment of 
the inhabitants – with Italian and Jewish origins – of the Austrian territories that had been 
annexed to Italy after the Treaty of San Germano, at the end of the First World War. It also 
annulled the revocation of the authorisation to enrol at the University of Bologna ordered 
by the Minister of Foreign Affairs against a German citizen of Jewish origins.

3. Jews and Aryans before judges: the judgments

For reasons of space, I will simply summarise the sense of almost all the judgments pub-
lished in the period 1938-1943. For this purpose, I will take as a model the judgment of the 
Court of Milan of 6 July 1942 (Pres. Parrella, est. Console; Pennati vs. Pettorelli Lalatta),2 from 
which the following quotes are drawn. For further details, it is possible to refer to my study 
Giudici e razza nell’Italia fascista.

Analysing the mentioned judgments and their underlying facts, I was struck by the fact 
that the racial legislation produced the firm belief in the community that Jewish Italians 
were no longer subjects of law. This entailed a series of consequences: public officials did 
not recognise to Jews exempted from service the right to be paid a pension even in cases 
in which the actual racial laws provided for its payment; the members of the commissions 
of the Authority in charge of managing and selling real estate (Ente gestione e liquidazioni im-
mobiliari – EGELI) did not protect Jews’ property rights, although within the very restricted 
limits within which said rights were regulated by the racial laws; an Italian Aryan professional 
refused to pay a Jewish professional – his partner in a professional firm, but obliged not to 
exercise the profession in the application of the racial laws – the equivalent, pro quota, of 
what paid to set up the firm and the value of the professional equipment, etc.

Italian and foreign Jewish judges were called upon to do justice of such situations. However, 
in most cases, judges concluded that the racial legislation had to respond to the entire legal 
system, that it did not prevail over it, that it did not undermine its fundamental principles, and 
that it was to be applied within the limits established in the racial corpus. Therefore, judges un-
dertook the duty to define the mentioned limits, starting from the regulation that played a key 
role in Royal Decree-Law No. 1728 (the most important legislative document of the Fascist 
anti-Jewish racial policy). Basically, Art. 26 stated: “Issues relating to the implementation of this 
decree shall be solved, case by case, by the Minister of Interior, having heard any Ministers in-
volved, and upon the prior opinion of a Commission appointed by said Minister. The provision 
is not subject to any encumbrance, neither administrative nor jurisdictional.”

The regulatory text does not seem to leave any space for interpretative inventions. 
With Art. 26, the legal system appointed the Minister of Interior with the responsibility 
to solve issues that could have arisen from the implementation of the racial legislation, 
delivering the Minister’s decisions from any encumbrance. It is evident that such provision 
deeply tore the weave of the legal system’s fabric. It basically deprived the group of sub-
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jects involved in the provision of any administrative and jurisdictional means of protection 
normally available for all others. In other words, it is clear that Art. 23 introduced an “ex-
ceptional” regulation in the legal system, establishing a sort of special jurisdiction in charge 
of the Minister of Interior who could solve issues, case by case, concerning the implemen-
tation of the racial decree. With the provision in Art. 26, the regime “armoured” the racial 
legislation, giving the Minister of Interior the solid control of its implementation. At the 
same time, it excluded the possibility for ordinary guarantees, even those implementable in 
judgment, to prevent or even only hinder or dilute the realisation of the racial policy. This 
interpretation of the regulation was supported also by Circular No. 9270 of 22 December 
1938 of the Ministry of Interior, Directorate General for Demography and Race, which 
explained Art. 26 as follows:

This article establishes that the Minister of Interior has the power to solve issues relating 
to the implementation of the provision. Therefore, no litigations questioning the applica-
bility, in single cases, of the racist principles laid down in the provision. can be removed 
from the competence of the Minister of Interior and solved by authorities different from 
the actual Minister, who is the Head of the only body specialised on the matter: the Di-
rectorate General for Demography and Race. Moreover, the provision does not refer to 
issues or litigations that, despite arising from the implementation of the relevant law, are 
deferred to other bodies, pursuant to the laws in force. Nor does it refer to litigations 
that anyway do not imply any judgment on racists issues: that is, for example, litigations 
relating to pensions or dismissals of personnel exempted from service pursuant to Art. 
20 of the law.

The fact of assigning to the Minister’s exclusive competence any racial issue, and there-
fore also status and assets issues, was based on the political nature of Royal Decree-Law No. 
1728. In fact, it seems to have led to “the legislator’s intention to reserve all decisions to the 
Minister of Interior, since every single decision entails a uniquely political judgment” (Court 
of Milan, Pennati vs. Pettorelli Lalatta).

2. The reasons of the judges’ strategy

Judges demonstrated that such argument was untenable from a logical-legal viewpoint. 
They shared the idea that Royal Decree-Law No. 1728 had a uniquely political nature. 
Therefore, they defined as “undoubtedly true” “the basis” of those who supported the Min-
ister’s exclusive competence. Nonetheless, they added:

The consequence related to the inevitable political judgement in decisions relating to race 
with the consequent exclusion of the jurisdictional bodies’ verification, does not seem exact. 
Such consequence, in fact, would not be identified even if the aspect trying to be demon-
strated was indisputably established, that is the Minister of Interior’s exclusive competence 
also in decisions relating to personal and patrimonial rights (Court of Milan, Pennati vs. 
Pettorelli Lalatta).
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An “extremely confidential” telegram on the “racist situation” of the province, sent from Guido Buffarini Guidi on 24 
September 1938, “Racist campaign against citizens of Jewish origins,” 1938-1943. State Archive of Ragusa.
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“Racist campaign against citizens of Jewish origins,” 1938-1943. State Archive of Ragusa.
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The judges based their reasoning on the assumption that what the supporters of the 
extensive reasoning wanted to demonstrate was true, that is the Minister of Interior had 
exclusive competence and consequently the relevant provisions had an inevitable political 
nature. In fact, the judges stated:

Inverting the terms of the issue and assuming as admitted that the Minister of Interior has 
exclusive competence, the political judgment on the decisions mentioned above, and there-
fore the nature of the political acts of the relevant provisions, should nonetheless be exclud-
ed when implementing principles on political acts unanimously stated by jurisprudence. In 
fact, according to the latter, political acts are “the public administration’s provisions directly 
connected with the State’s highest interests.” Moreover, “the investigation on the political 
concept of the provision must be carried out on the single and practical act of the public 
administration. Whereas, it is not to be carried out on the overall exercise of said power, as 
the provision under discussion is its expression (Court of Milan, Pennati vs. Pettorelli Lalatta).

Finally, they concluded: “It is not clear, in fact, how the single decision on issues relating 
to patrimonial rights, or personal rights, deriving from the fact of belonging to the Jewish 
race can be held directly connected to the State’s highest interests. Even more so that the 
Minister of Interior has not been given any discretionary power to take decisions on said 
issues” (Court of Milan, Pennati vs. Pettorelli Lalatta).

With the latter statement, the judges proved that – if the argumentation of the exten-
sion of the Minister’s exclusive competence was held as true – the conclusions reached 
were inevitably untenable and irrational from a legal viewpoint. Hence, they went back 
to proposing the opposite thesis, also aware of its consistency with regard to the overall 
framework of the legal system: “Therefore, the limiting interpretation given by jurisprudence 
under Art. 26 of the mentioned Royal Decree remains totally unaffected, and actually finds 
elements of confirmation drawn from the general principles concerning administrative acts” 
(Court of Milan, Pennati vs. Pettorelli Lalatta).

With this reasoning, the judges demolished the racial legislation in its founding structure. 
To state that “It is not clear, in fact, how the single decision on issues relating to patrimonial 
rights, or personal rights, deriving from the fact of belonging to the Jewish race, can be held 
directly connected to the State’s highest interests” equalled denying the actual essence of the 
racial legislation. Indeed, how could and should the racial legislation realise the State’s highest 
interests in defending the race – the highest interests being the elimination of the dangerous 
mixtures – if not also through the single decisions of the executive power on patrimonial or 
personal rights? To recognise the political nature of the legislative provision and to deny said 
nature to the executive’s decision which in actual fact implemented the provision, served to 
reject the Minister of Interior’s exclusive competence. It seems that the intention of the racial 
legislation – with Art. 26 of Royal Decree-Law No. 1728 and with Articles 4 and 5 of Law 
No. 1024 of 1939 – was to reserve to the executive power – to the Minister of Interior – all 
issues relating to the implementation of the racial laws (at least every issue that could not 
fall within a general rule). Moreover, with the reasserted endorsement of the unquestion-
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ableness and exclusion of all encumbrances, it seems that there was the desire to totally 
eliminate the intervention of the judicial power. The judges’ reasoning was the picklock 
through which the judicial power – with the aim to limit the effects of the racial legislation 
– tried to destroy the framework built by the legislator who had armoured the executive 
power’s activity in implementing the laws in “the defence of the race.” Once demolished the 
framework, the ordinary instruments for jurisdictional protection would have returned to 
be available for the addressees of the racial laws.

Reasserting the ratio of the interpretation given to Art. 26, the judges continued as fol-
lows:

Driven also by the need to limit to the utmost the extremely important exceptions to the 
jurisdictional guarantee in a field that damages individuals’ fundamental legal capacity, the 
judiciary interpreted the word “issue” not as synonym of litigations, but in the actual and 
stricter sense of the prejudicial incidental point whose solution produces the effects pro-
vided for by law (nullity of a marriage registration, dismissal from public employment, etc.). 
Consequently, since the only prejudicial issue concerning personal and patrimonial effects 
deriving from belonging to the Jewish race is the one relating to belonging to the Jewish 
race, this is the only one that was held to be reserved to the Minister of Interior’s compe-
tence pursuant to the abovementioned Art. 26 (Court of Milan, Pennati vs. Pettorelli Lalatta).

The judges ascribed to the term “issue” the sense of “prejudicial incidental point whose 
solution produces the effects provided for by law.” In other words, they interpreted the 
term “issue” in its most technical and restricted meaning of prejudicial matter. Therefore, 
they concluded that the sole prejudicial matter that could not be decided by the judge, 
and had to be referred to the Minister, was the one concerning the subject’s belonging or 
non-belonging to the Jewish race.

In synthesis, the judges held that the insertion of the racial corpus in the general legal 
system did not follow the latter’s changes determined by the expansive potentiality of 
the rules and principles contained in the former, but simply produced the most contained 
effects possible. Their work seems to draw inspiration from an aware and firm will to neu-
tralise the potential expansive strength of the new racial principles within the legal system. 
According to the judges, the insertion of the racial corpus in the legal system framework 
was to produce the sole declared effects that the corpus pursued. Therefore, any extensive 
implementation of the racial principles was to be left out of the scopes of the same. For 
example, judges established that a Jewish spouse could give a non-Jewish spouse only the 
share exceeding the real estate value allowed by the racial laws, strictly denying such possi-
bility for the share allowed.

The judges’ position resulted to be successful in court, although from a logical viewpoint 
it gave space to objections. This jurisprudential position briefly reconstructed became abso-
lutely dominant and was established owing to Jemolo. In fact, he wrote a very brief note in 
“Foro Italiano” with regard to a judgement on a pension denied to a teacher, Mrs. Moscati, 
in 1939 (Court of Auditors, sect. II, 1st March 1941, Pres. Ferretti, est. Casa, Moscati vs. Cassa 
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Statement of non-belonging to the “Jewish race,” Prefecture of Augusta. State Archive of Siracusa.
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depositi e prestiti).3 The note was supported by almost all judges, Peretti Griva and Galante 
Garrone above all, and also by judicial authorities, Calamandrei and others.

Along with the rulings of the mentioned judges, it is certainly necessary to also recall 
those of Sofo Borghese or of lower court judge Rossi from Trieste. In fact, the two judges, on 
the contrary, took decisions consistent with the racists positions and laws, reasoning them 
with expressions that exalted the legislator’s intentions. In short, reading the judgments, it is 
possible to infer that the form constituted the trench behind which judges found refuge to 
fight against or limit the effects of the racial legislation, with reasons based on ideals (sense 
of justice), cultural reasons (liberal training), reasons connected to power (judges built a dam 
to defend the jurisdiction from the aggressive invasions of the executive power). I do not 
want to exalt the judges, nor do I want to level them all according to a heroic, legalitarian, 
liberal, anti-racist model. However, among the intellectuals that in those years found them-
selves dealing with the racial legislative revolution, judges could have, and perhaps should 
have, been those more inclined to follow the spirit and the sense of the widespread and 
invasive new rules. In fact, they were protected by the cogent strength of the legal system, 
having no other solution than to obey and faithfully implement those laws. Instead, in the 
majority of the cases they adopted a different conduct distinguishing themselves from the 
many intellectuals busy in being recognised as racists to gain popularity and secure them-
selves with the regime’s favours.

I believe that none of us can judge the conduct of those who were called in those years 
to apply the racial laws. As I do not believe that we are allowed to express moral judgments 
on the conduct of those who remained silent, settled down or who applauded in front of 
the new regulations: it would be easy and simple, just as it would be clever and false.

Certainly, we need to remember the heroism of the many who – especially after 1943, 
when the persecution of Italian Jews’ interests became the persecution of their lives – de-
voted themselves in helping, hiding, feeding the Jews. We must also remember the rhetorical 
device that judges and jurists started to use in 1938 – the year in which the consent toward 
the regime was not yet solid – to limit the revolutionary range of the racial legislation.

Therefore, no hagiography. Perhaps some positions were not driven by needs originated 
from power struggle or from conflicts between the judicial power and the executive power. 
For sure, some jurists and some judges, in network, put in act strategies aimed at containing 
the racial shift. Alongside the name of Jemolo – who in 1947 admitted that the interpreta-
tion of Art. 26 was clearly and willingly wrong4 – we must remember at least Calamandrei, 
Peretti Griva and Galante Garrone.

Notes

1  Expression used by the President of the Court of Appeal of Turin, Peretti Griva, in a note to the judgment 
expressed by the Labour Court of Rome, Casviner vs. Ditta Viganò, in “La magistratura del lavoro,” 1939, 
col. 1125.
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2  “Il Diritto Ecclesiastico” 53, 1942, pages 296-304.
3  In “Il Foro Italiano” 66, 1941, III, coll. 92-96, with note by A.C. Jemolo, Su una pretesa privazione di giurisdizio-

ne. Cassation, Joint Civil Sections, 2 July 1942, Pres. Messina, est. Costamagna, public prosecutor Gaetano, 
Moscati vs. Cassa depositi e prestiti, in “Rivista di diritto pubblico”, 34, 1942, II, pages 487-488. Also in 
“Monitore dei tribunali”, 83, 1942, vol. 19, No. 23, pages 423-425 and in “Il Foro Italiano,” 67, 1942, I, coll. 
817-821. Rule in the Massimario of “Il Foro Italiano”, 13, 1942, coll 439-440.

4  A.C. Jemolo, Confessioni di un giurista, Milano, Giuffré, 1947, pages 18-19.
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4 March 1939. Antonio Le Pera, Director-General of Demorazza, criticised the Directorate-General of Public 
Security for not providing systematic information on crimes committed by those “belonging to the Jewish race.” 
Central State Archive, Rome.
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Guido Alpa

The case involving restitutions

1. From the first to the second persecution: 1938-1944/1945; 1944-2018

The persecution of Jews in Italy did not end with their liberation from the concentra-
tion camps, nor with their return from the places of survival, or with their repatriation 
from the host nations where the most fortunate had been able to find refuge. It contin-
ued without restraint and in a widespread indifference when the problem of restitutions 
arose. Restitutions broadly speaking means the Jews’ reintegration at work, in their public 
administration functions, in the Judiciary, at school and at University; their resuming of an 
economic activity through businesses, professions, enterprises; but they also involved the 
restitution of property, in particular houses, furniture, goods of value, bank deposits, finan-
cial and insurance products. In other words, the persecution continued by hindering Jews 
from going back to their daily lives in an environment they had left under the constraint of 
weapons or for the fear of being reported, captured, imprisoned, sent to a concentration 
camp. Even when restitutions took place, they always and anyway involved assets that had 
been halved, devalued, of patrimonial nature, perhaps obtained iussu iudicis. The long suf-
fering caused by the serious moral damage was never taken into consideration. 

Exceptions are recorded. On the occasion of the Holocaust Remembrance Day, the 
National Bar Council has often remembered the Jewish lawyers stroke off the rolls due 
to the racial laws.1 The judiciary bodies have organised celebrations remembering judges 
exempted from service. Books have been published that narrate the terrible experiences 
of persecuted lawyers, as well as their courage in fighting against Fascism and Nazism. 
Touring exhibitions have narrated the story of “Lawyers deprived of law,” of lawyers that 
continued to carry out their profession in law firms of sympathetic colleagues, as well as of 
the lawyers who founded the Delegation for the Assistance of Jewish Emigrants (Delasem), 
supporting, helping, and assisting fleeing Italian and foreign Jews. However, both the law 
and its interpreters were ruthless in the two phases of the persecutions: that is, the phase 
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in which the laws and administrative acts that extinguished and demolished Jews’ rights 
were laid down, the collection of which astounds as to range, meticulousness and “impas-
siveness” in establishing restrictions and sanctions; and the phase of Jews’ return.

This legal phenomenon is characterised by three founding aspects: first of all, the doc-
trinal aspect that prepared and accompanied the persecution from a cultural viewpoint; 
secondly, the legislative and administrative aspect; thirdly, the jurisprudential aspect. The 
first phase of the persecution is sufficiently documented. In fact, there are: two journals, 
“La difesa della razza” and “Il diritto razzista;” the legislative collection published by many 
authors covering the history of Jews in Italy and the various painful episodes that oppressed 
them; websites of museums and associations; foundations that have kept documents, testi-
monies, images of those years and their protagonists. Moreover, “Rassegna mensile di Israel” 
(1988, No. 1-2) lists 28 regulatory provisions of the Kingdom of Italy up to 1942 – but the 
authorities have counted 892 – to which it is necessary to add the provisions of the Italian 
Social Republic and those of the German Authorities in the areas annexed to the Third 
Reich and in the areas occupied after the armistice of 8 September 1943. Basically, the 
history of jurisprudence reflects the judiciary’s role during Fascism.

Also the second phase of the persecution – that is the one related to Jews’ return and 
to restitutions – is covered by a vast literature. In this case, though, the writings are par-
ticipative and sympathetic, the legislation is much more restricted and the jurisprudence 
much broader. This is because restitutions gave rise to a very high amount of litigations, 
in most cases solved to the detriment of the victims of persecution. Therefore, taking 
into account the modest results achieved, the suffering heaped upon more suffering, and 
the indifference or even the lack of solidarity, this second phase rightfully corresponds to 
a “second persecution.” In other words, we are in the presence of laws that, in the first 
phase, legitimised evil, and in the second phase legitimised humiliation.

2.  Official documents relating to restitutions. The governmental Commission chaired by 
Member of Parliament Tina Anselmi

The most important official documents relating to restitutions are two, both drawn 
up by institutions: the final report (General Report) of the Commission established in 1998 
under the initiative of President of the Council Giuliano Amato and chaired by Member 
of Parliament Tina Anselmi (Deputy from the 5th to the 10th legislation); and the volume 
L’abrogazione delle leggi razziali in Italia.Testimonianze (The abrogation of racial laws in Italy. 
Testimonies), edited by the Senate in 2018.

Both documents have a story.
The Anselmi Commission was established in agreement with the Union of Italian Jewish 

Communities through a decree of the President of the Council of Ministers of 1st Decem-
ber 1998. The Commission was appointed with the duty “to reconstruct the events that 
characterised the activities carried out in Italy for the public and private bodies’ acquisition 
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of Jewish citizens’ assets.” It was composed of experts belonging to different disciplines with 
various experiences: Ms. Paola Carucci, Director of the Central State Archive; Mr. Antonio 
Ferrace, retired prefect; Mr. Enrico Granata, Director of the Italian Banks Association; Mr. 
Piero Cinti, Head of the ministerial staff of the Ministry of Industry, Trade and Agriculture; 
Mr. Luigi Desiderio, Director of the Legal Office of the Authority for the Surveillance of Pri-
vate Insurances and of Collective Interest; Mr. Luigi Lotti, President of the Italian Institute for 
Modern and Contemporary History; Mr. Domenico Marchetta, Head of the legislative office 
of the Ministry of Treasury, Budget and Economic Planning; Mr. Francesco Nanni, Director 
of the National Insurance Regulatory Office of Insurance Companies; Mr. Michele Sarfatti, 
Coordinator of the Contemporary Jewish Documentation Foundation Centre in Milan; Mr. 
Dario Tedeschi, Councillor of the Union of Italian Jewish Communities; Mr. Mario Toscano, 
researcher of Contemporary History at the University La Sapienza of Rome; Mr. Mario Vi-
gano, sole person in charge of the researches conducted by the independent Commission 
of experts “Switzerland, Second World War.”

The Commission conducted researches from 1998 to 2001, publishing an intermediate 
report, followed by parliamentary works aimed at concluding the research and especially at 
implementing the Commission’s suggestions. In fact, the Commission had identified serious 
deficiencies in restitutions and an objective ongoing situation of discomfort among Italian 
Jews who had suffered losses and embezzlements without receiving any compensation. 
The Commission’s researches were carried out consulting: prefectures and provincial police 
headquarters, governmental officers for the autonomous provinces of Trento and Bolzano 
(and relevant historical archives), the Presidency of the Regional Council of the autonomous 
Region of Valle d’Aosta, the Central State Archive and State Archives, the Ministries of 
Treasury, Finance, Interior and of Foreign Affairs, the State Monopolies, the Interdepartmen-
tal Commission for the recovery of works of art, the Carabinieri and the relevant Command 
for the protection of artistic heritage, the National Institute of History of the Liberation 
Movement in Italy, the Resistance Institute of Cuneo and province, the Italian Association of 
authors and publishers, the Mondadori Foundation, the National Insurances Institute, Poste 
Italiane S.p.a., the Military Prosecutor’s Office and the General State Bar.

The first part of the report, besides mentioning the various laws, reconstructs the 
different types of persecution, corresponding to what I defined above as the first phase 
of the persecution (1938-1945). It does so by collecting over 8,000 confiscation decrees 
relating to the expropriation of tangible and intangible assets belonging to Jews, and all the 
episodes that left a historical trace of restrictions or deprivations of private property. The 
Commission also studied the activity carried out by the Real Estate Management and Sale 
Authority (EGELI), in charge of managing the assets confiscated, and analysed the restitu-
tion provisions and their partial effects. According to the Commission’s opinion, expressed 
in the introduction of the report, there are still many aspects relating to expropriations 
and restitutions that require clarification, despite the various documents collected and the 
institutions consulted. Therefore, the report is necessarily incomplete. It highlights, though, 
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the large debt that the Country has towards the Jews affected by expropriations. This 
without taking into account the enormous damage caused by the Kingdom of Italy and 
the Italian Social Republic through their persecution of Italian citizens (and of foreigners 
who resided or found refuge in Italy) during the period taken into consideration. A period 
which actually begins even before the actual promulgation of the racial laws, that is when 
the pseudoscientific, political and social consolidation of the notion of “race” (also Jewish) 
set in with its “legitimation of evil.”

Assessments relating to 
expropriations of mon-
ey, lands and buildings in 
Rome in 1939.
The Body responsible 
for managing the assets 
expropriated from Jews 
was the newly estab-
lished Ente gestione e 
liquidazione immobiliare 
(EGELI).
Central State Central 
Archive, Rome.
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The report devotes several chapters to restitutions which, substantially, can be summa-
rised according to three aspects: the work carried out by EGELI; the lot of deposits, secu-
rities and bank bills; and the lot of insurance relationships affecting individual Jews or Jewish 
families. EGELI was established within the scope of the racial provisions of 1938 with the 
duty to manage and sale the assets confiscated from Jews implementing Royal Decree-Law 
No. 126 of 9 February 1939.

Subsequently, Law No. 942 of 16 June 1939 assigned to the new Authority all the real 
estate that had become state property after the failure of the second auction experiment, 
carried out following the collector’s executive procedure. After the outbreak of war, EGELI 
was appointed with a further competence, that is the management of the assets of citizens 
belonging to hostile countries subjected to confiscation provisions pursuant to Art. 20 of 
Law No. 1994 of 19 December 1940.

The legislative work devoted to restitutions was started by the Southern Kingdom in 
1944, with two decrees: one on the reintegration of civil and political rights (No. 25 of 20 
January 1944), and the other on the reintegration of patrimonial rights (No. 26 of the same 
day). In order to avoid retaliation against the Jews survived in the provinces occupied by 
the Nazi-Fascists, the second decree was not published by the Badoglio Government, but 
appeared in “Gazzetta Ufficiale” in December 1944. In fact, after the liberation of Rome, on 
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4 June 1944, under the occupation of the Allied Forces, an ordinance was issued by com-
missioner Charles Poletti to relieve the Jewish Community in Rome from their situation 
of poverty. Finally, specific decrees started to be implemented in the territories liberated, 
followed by national decrees up to 1947, whose results however were unsatisfactory.

EGELI’s new activity, which took place from 1944 to 1967, was supposed to be essential in 
realising the plan relating to restitutions. At the end of 1945, though, many enterprises were 
still owned by those who had benefitted from the confiscated assets – auction purchasers, 
owners to whom the assets had been sold or simple owners –, which mainly involved real 
estate, equipment, cars, and furniture. Many assets were alienated by the Authority itself, 
others, although offered in restitution, were refused. The precise reconstruction of the case 
involving restitutions allowed to draw up a list of all the assets confiscated and the lot of 
most of them, including the judicial episodes of which they were object. Researchers have 
highlighted that the assets returned were usually damaged, looted, modified, recomposed 
or totally unproductive. Others had been sorted out among the managing bodies that had 
acquired them singularly or in group, and others yet, as mentioned, had been alienated, so 
they had to be recovered by the actual owners or possessors. Many judgments on restitu-
tions – following cases initiated by the original Jewish owners – were not put into execution.

The restitution of assets confiscated during the Italian Social Republic and managed by 
EGELI turned out to be even more complicated, given the scarce documentation available 
and the disappearance of the original owners. The latter, in fact, had been personally affect-
ed by the drastic standardisation introduced by the Italian Social Republic in the provinces 
under its jurisdiction, in collaboration with the Nazis.

In May 1945, the Ministry of Treasury paid EGELI 25 million Liras in order to settle bank 
accounts, through deposit Institutes, for the restitution of values deriving from the assets 
confiscated from Jews.

Also this activity resulted immediately unsystematic and deficient, both for the disor-
ganised documentation and for the difficulty to find the original owners or the documents 
required from heirs. Moreover, with the typical perfidy of the bureaucratic obtuseness 
– but also due to a shameful political short-sightedness – Decreto Legislativo Luogotenziale 
was issued (No. 393 of 5 May) providing for the original owners to refund EGELI for the 
expenses born in managing the assets confiscated. The Anselmi Report devotes much 
space to the litigations initiated by the original owners against EGELI and the role played by 
the State. In fact, the latter refunded only in part both the Institutes for the amounts born 
during the relevant management, and the banks for the amounts paid to Jews who had 
undergone the confiscation and the subsequent sale of their assets to third parties. EGELI’s 
circulars established that the original owners were required to refund not only manage-
ment expenses, but also the amounts paid to extinguish debts and to levy credits, as well 
as expenses for preservation, repairs, improvements, interests and general expenses. With 
a specific regulation – which we could define (euphemistically) sarcastic, not to say offen-
sive – it was clarified that owners were exempted from paying transport expenses born in 
order to return to the original premises all tangible assets that had been stolen and trans-
ferred to Northern Italy by order of the Ministry of Finance of the Italian Social Republic.
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The report lists EGELI’s abundant administrative documentation and paperwork car-
ried out to recover the amounts from the original owners. Particular attention was paid to 
the management of alienated assets in the province of Bolzano and assigned to a special 
body (Azienda rilievo alienazione residuati). Among said assets, there were savings books, 
securities, Treasury bonds, shares, bills, cheques that EGELI was supposed to return, but which 
instead in part it destroyed and in part it withheld.

The most complex problem concerned the assets of deported Jews who had died with-
out leaving heirs. The Union of Jewish Communities asked EGELI to provide greater trans-
parency, also in order to facilitate both heirs and the Communities in acquiring any assets 
lacking owners. The initiative, though, did not have much success: EGELI’s dull management, 
the banks’ reluctance, the ministerial offices’ inefficiency lengthened the restitution time-
frame. Moreover, EGELI’s intention was to reach the terms for debarment and thus enter 
into possession of the assets confiscated. After useless repeated requests submitted by the 
Union of Jewish Communities, and many heated debates in Parliament, EGELI was abolished 
with Law No. 1404 of 4 December 1956, and in 1957 it was wound up. The entire issue be-
came competence of the Ministry of Treasury, which supervised the Authority’s winding up.

The restitutions continued with greater swiftness and were followed by various liquida-
tor commissioners. However, in 1958, the results of their management were discomforting: 
many assets were appropriated because the original owners were not found, others were 
definitively withheld by the possessors due to the termination of the ten-year term for 
debarment, others yet were object of dispute. Many personal belongings were burnt or 
anyway destroyed. EGELI was finally wound up with Decree of 29 December 1997.

The Anselmi Report paid particular attention to two sectors in which the patrimonial 
activities of Jewish families were concentrated: banks and insurances.

As mentioned, bank accounts were in part settled by EGELI through bank Institutes. 
These, in turn, gave back to the heirs who had been able to document their inheritor rights 
any deposits and other investments carried out by their relatives died due to the Holocaust.

The phenomenon was very extended. In particular, it involved the Swiss credit institutes 
where the endangered Italian Jews had started to export their savings already in the years 
preceding the racial laws. Their intention was to safeguard their liquid assets that could 
have been subtracted in the event of freezes or confiscations. Indeed, such provisions were 
actually introduced by the racial laws and through expropriations. The matter is delicate 
and topical, as reported by the press a couple of years ago. In fact, investigations highlighted 
that Swiss banks had thousands of accounts of Swiss and foreign citizens that had not been 
operated upon for more than seventy years. Towards the end of the 1990s, owing to the 
intervention and negotiation carried out by the World Jewish Congress, the Swiss banks 
were obliged to compensate the heirs of Holocaust victims with more than 1 billion and 
200 million dollars.3 It is known that Jews in extermination camps were tortured in order 
to force them to reveal the details of the current accounts in which they had made their 
deposits, so that the Nazis could carry out their robberies in agreement with the banks.

The Anselmi Report describes the issue in all its facets: the difficulty to find the doc-
umentation, the widespread distribution of banks throughout the national territory (the 
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Fascist Confederation registered 2,704 banks in a specific list, including agricultural banks, for 
years 1939-1940), the practice of making deposits in postal savings books, the use of bearer’s 
bankbooks, the loosing of safe-deposit box keys, the hereditary succession in banks’ prop-
erty. These are all factors that hindered an accurate, precise and complete recognition of 
the phenomenon, and therefore the restitution of the values deposited to owners or heirs.

This produced two legal problems of remarkable relevance: the identification of owners 
and of their legitimate heirs, and the debarment of clients’ credits. The first issue was for-
mally solved by recurring to the submission of death certificates, when possible; however, 
the names of the victims of deportations are verifiable only through the meticulous registers 
of the concentration camps kept in German archives. The second issue is more complex 
since there are various positions: one orientation is to make the term of the debarment 
coincide with the first deposit, which converts the regular deposit into an irregular deposit 
and therefore in a right to a credit for the tantudem from the depositing party; the second 
orientation is to consider the lack of operations upon accounts not as an expression of in-
ertia – that is the non-exercising of a right that leads to debarment –, but simply the clients’ 
free choice to allow banks to keep the amounts, without losing their rights.

The problem of confidentiality, produced by Law No. 675 of 1996 on data protection, 
could have constituted a further obstacle for restitutions to heirs. However, it was solved 
positively owing to the Data Protection Authority of those years, Stefano Rodotà. In fact, con-
sidering the exceptional circumstances of the case, with two letters dated 10 September and 
23 September 1999, and then with a provision of 22 May 2000, it was specified that “heirs can 
exercise the right to access their parents’ data, but do not have the right to access third parties’ 
data, on the basis of the data protection law. Therefore, it is possible to acquire information 
on current accounts, deposits and bank transactions that concern the deceased, nonetheless 
respecting the confidentiality of other subjects that had relations with the bank, unless said 
information is useful to heirs in order to assert any objections against the bank in proceedings. 
In the latter case, in fact, it is possible to assert one’s rights with regard to the relationship with 
a bank. In such perspective, the communication of the data can be obtained also to enable the 
exercise of the right to defence, which is fostered by the data protection law.”

The Anselmi Commission, through the Italian Banks Association, contacted the Italian 
banks to verify whether they had any documents or information on inactive deposits in 
their historical archives. By combining the data obtained with those obtained from the 
historical archive of the Ministry of Finance, it was possible to identify various positions 
with many banks. However, the Report does not mention the results of the requests. 
Therefore, it is not known if heirs were informed, nor if the legitimate expectations of the 
requesting heirs were met.

Whereas, very disappointing results were obtained with insurance companies. On the 
one hand, this is due to the fact that in the historical period considered, insurance com-

panies mainly worked in the field of damages, and very marginally with life insurances; on 
the other hand, it is due to the absence of historical archives, since all documentation can 
be destroyed after ten years from taking out an insurance.
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3.  A volume published by the Senate on the abrogation of the racial laws under the 
initiative of senator Giovanni Spadolini.

In 2018, the Senate of the Republic published L’abrogazione delle leggi razziali in Italia. 
The volume is basically the reprint of a previous publication on the theme, presented as a 
collection of acts introducing the work. The previous volume was drawn up by Mario Tos-
cano, who wrote the introduction, and Silvio Benvenuto, who collected the jurisprudential 
elements and the bibliographical references. It also contains all the legislative provisions on 
restitutions, understood broadly speaking, based on labour, civil and political rights, as well 
as the reconstruction of careers, war pensions, life allowances to deportation survivors, and 
provisions concerning patrimonial rights.

A photo of the shop Fantasie e profumi 
owned by Regina Ascarelli at Via del 
Corso, No. 80, in Rome, closed and 
barred in 1940. It was reopened in the 
post-war period and continued business 
until 1969. Private archive of the family 
Lattes-Ascarelli, Rome / Fondazione 
Museo della Shoah, Rome.
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Mario Toscano first of all explained the reason behind the issue of the first decree 
providing for the reintegration of Jews’ civil and political rights, that is Decree No. 25 of 
20 January 1944. He then highlighted the Allies’ decision not to publish Decree No. 26 on 
patrimonial rights immediately, with the aim to protect the Jews survived in the territories 
of the Italian Social Republic. Even if it had been published, the decree would not have had 
any effect in those territories, since the Southern Kingdom had lost its sovereignty in the 
regions occupied by the repubblichini and the Nazis. However, besides the suppressive legis-
lation of the racial provisions, issued starting from 1944, the problem reported by Toscano 
concerned its implementation. In fact, most of the legislation remained not implemented, 
given the difficulty to re-establish the situation that had been altered after the Jews’ capture 
or flight. In other words, the administrative provisions did not obtain any effects and the 
patrimonial reintegration ended up producing extensive and long litigations.

The Commission established for the abrogation of the racial laws was also formed by 
renown jurists such as Edoardo Volterra, Arturo Carlo Jemolo, lawyer Volli from Trieste, 
Federico Comandini and Silvio Ottolenghi, Special Commissioner of the Jewish Community 
in Rome.4

The issue which still remained open was the one concerning the restitution of assets to 
disappeared Jews or their heirs. The Union of Jewish Communities asked and obtained for 
those assets to be donated to the Union, if no one was traced from both categories. Said 
assets would have been used for social purposes in favour of those survived.5 The problem 
was definitively solved with Decree No. 364 of 11 May 1947.

Despite the approval of the Constitution and therefore the reassertion of the principle 
of equality – which had been already re-established with regard to Jews by the Albertine 
Statute in 1848, and then distorted by the racial laws –, the case involving restitutions made 
no progress. The legislative activity improved the situation: in particular with Law No. 96 of 
10 March 1955, the provisions laid down for victims of political persecution were extended 
to victims of racial laws. Subsequently, many regulatory provisions were introduced concern-
ing specific sectors relating to professional and patrimonial activities in general.

4.  Amendments to the Civil Code, the special legislation and the legal negotiations 
conducted in a state of danger or of need

The Civil Code came into force in 1942, but the effectiveness of the First Book was 
anticipated to 1st September 1939. There is a very broad literature on the drawing up of 
the First Book, its alignment to the racial legislation, and in general, on the concept and 
regulatory structure of the whole Code. The legislation on the matter, though, is rather 
contained, since several Decreti Legislativi Luogotenenziali were sufficient to cancel the most 
evident traces of the Fascist regime’s ideas and provisions. Decreto Legislativo Luogotenenziale 
No. 287 of 14 September 1944, suppressed the legal value of the Labour Charter, which 
had been placed above the Civil Code with Royal Decree No. 262 of 16 March 1942, as 
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if it had been a guiding political programme and legal document for the legislator. Also the 
articles of the provisions on the law in general were suppressed (Art. 31), as well as those 
of the Code that referred to Corporations, to the Fascist concept of economic-patrimonial 
relations (Articles 147, 1175, 2060, 2071), the actual racial laws in the form of restrictions 
on legal capacity (Art. 1 par.3), and those with explicit references to race (Articles 91, 155, 
par.2 , 292, 342, 348 last par., 404 last par., Law No. 2196, Law No. 2295, Law No. 2328, Law 
No. 2475, Law No. 2518). Art.1 par.3 was once again abrogated with Decreto Legislativo 
Luogotenenziale No. 287 of 14 September 1944 and with Decreto Legistativo Luogotenenziale 
No. 252 of 5 October 1944.

An aspect worthy of mention, which often remains overshadowed when describing the 
provisions on restitutions, concerns the negotiations conducted by Italian or foreign citizens 
during the racial laws. They were basically carried out to avoid subjection to the laws, to at 
least hold the owned assets in trust, or to alienate assets. It is highly likely that in all these 
cases, negotiations were affected by the serious situation experienced by Jews, by people 
with typically Jewish names who had not asked to change them, or Jews who for merits of 
war or for political merits had obtained discrimination. It is therefore likely that the consid-
eration obtained was inferior to market value.

In order to prevent the exercise of an entrepreneurial activity, Law No. 1815 of 1939 
was issued prohibiting the establishment of companies having as object the exercise of pro-
fessional activities. The law was abrogated only recently. With Law No. 247 of 2012, compa-
nies established with business models for lawyers were readmitted. The provision was then 
extended to all professionals.

With Decreto Legislativo Luogotenenziale No. 249 of 5 October 1944, all provisions 
adopted by the Italian Social Republic were deprived of legal effectiveness with regard to 
confiscations, seizures, judgments of the Special Court for the defence of the State, criminal 
judgments, citizenship granting and revocation, suspensions and strike offs with regard to 
rolls, the conferral of medals. In addition to all the above and to provisions relating to ad-
ministrative careers, also all administrative acts issued on the basis of the provisions of the 
Republican Government were deprived of effectiveness.

With regard to civil law, the negotiations that matter are those conducted after the 
promulgation of the racial laws. Contracts entered into by Jews to recover the value of the 
assets object of confiscation, or to find the means to flee, or to conceal the owner’s identity, 
were contracts certainly entered into while in a state of danger, if carried out under threat, 
or, in a state of need, in the case of lesion ultra dimidium.

Before regulations were laid down in the civil code to govern the rescission of a con-
tract (under Article 1447 and following), the judicial authorities had only mentioned these 
themes (with the exception of the ultra dimidium lesion, studied for centuries as it derives 
from the laesio enormis of the Roman law).6 As of 1942, the regulations on rescissions were 
rationalised, although the actual rescission could be proposed only within a year from the 
termination of the contract. Moreover, the lesion was regulated keeping into account the 
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phenomenon of usury, as specified by a Report submitted to the King. The state of danger, 
which can involve a part or one third, did not refer to an external and widespread danger 
(as it could have been possible, and as in the cases of behaviours of Jews object of perse-
cution for a long period of time prior to the Civil Code), but to a practical and immediate 
danger of which the party invoking the rescission was aware.

Royal Decree-Law No. 26 of 20 January 1944 on the reintegration of patrimonial rights, estab-
lished that “within one year from the conclusion of peace, citizens have the right to exercise the 
annulment of alienation contracts of intangible assets, both free of charge or for a charge, as long as 
they are able to provide incontestable proof that, being affected by the racial laws, they underwent 
alienation to avoid the implementation of the mentioned laws, reducing their availability of intangible 
assets. The mentioned proof can result from private writings even not registered […]. The term 
mentioned above is established in derogation of Art. 1442 of the Civil Code.”

The issue was thus placed sub specie of annulment, and therefore for defect of will, due to 
violence. Besides, the term for exercising said right was not five years, by rule, but “one year” 
from the conclusion of peace. Not all Jews who fled or survived death and the reclusion in 
concentration camps returned; therefore, the same provisions were applied to their heirs. The 
term – this time referred not to the annulment but to the rescission – was extended to 15 
April 1948. The short amount of time provided certainly was not useful for restitutions.

With regard to assets confiscated, seized or anyway taken away from those persecuted 
in the regions of the Italian Social Republic, claims were allowed within ten years from the 
entry into force of Legislative Decree No. 393 of 5 May 1946. Said term was then extended 
to 5 December 1947 by Legislative Decree No. 762 of 17 July 1947 issued by the tempo-
rary Head of State, notwithstanding further extensions, for not more than six months, with 
a provision of the Ministry of Treasury for “proven need.”

Commentaries on the matter do not mention these problems, which anyway were dis-
cussed before Courts from 1945 on, as highlighted in the Anselmi Report. A sign that the 
jurists’ memory, equally to the awareness of the evil that laws can produce, is very weak. 
The case involving restitutions constitutes a further despicable and shameful chapter of our 
Country’s history.

Notes

1   On 27 January 2010, a volume was presented to the National Bar Council edited by David Cerri, titled Le 
leggi razziali e gli avvocati italiani. Uno sguardo in provincia, Pisa, Plus, 2010. As specified in the press release 
edited by Claudia Morelli, the volume “highlights the lawyers’ cursory attitude toward the laws of shame 
and the sacrifice of Italian Jewish lawyers. The book mentions the appeals lodged by Jewish lawyers against 
resolutions relating to the striking off the rolls, implementing the racial laws. It also narrates the story of 
the chief rabbi of the Community of Pisa, Giacomo Augusto Hasdà, a lawyer admitted to the roll and then 
the struck off due to incompatibility with his religious office. He was captured by the Gestapo and depor-
ted to Auschwitz. It continues talking about the embarrassment of the Bar Associations re-established in 
the post-war period for the purges not carried out with regard to lawyers who during the Fascist period 
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collaborated at various title with the regime. Moreover, Pisa is the city where the four decree-laws that 
marked the beginning of the Jewish persecution in Italy were signed by Victor Emmanuel III while he was 
on vacation in San Rossore. Besides, it was always from the local reality of this city that the first attempt 
was made to tear the veil covering the painful fracture experienced by the forensic world in the years of 
the Fascist regime, involving both the forensic institutions and the Italian Jewish lawyers.”

2   G. Acerbi, Le leggi antiebraiche e razziali italiane ed il ceto dei giuristi, Milano, Giuffrè, 2014, p. 168 and 
following.

3 Nelle banche svizzere conti dormienti da oltre 60 anni: l’ombra della Shoah, in “La Repubblica,” 4 May 2015.
4  Central State Archive, Presidency of the Council of Ministers, 1944-1947, b.3.2.2. f. 12573.
5 Ibid.
6  With the interpolation of several texts – in particular, two texts by Diocletian that were rewritten (Cod., 

IV, 44, de rescind. vend., 2 and 8) – Emperor Justinian established the new principle according to which 
when an object was purchased for less than half of its right value, the seller had the power to obtain 
the rescission of the sale contract, unless the purchaser was willing to pay the difference between the 
price actually paid and the right price (id quod deest iusto pretio), E. Albertario, Iustum pretium e iusta 
aestimatio, in “Bullettino dell’istituto di diritto romano”, 31, 1921, p. 1 and following; S. Solazzi, L’origine 
della rescissione per lesione enorme, ibid., p. 51 and following.
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Francesco Pappalardo

The abrogation of the racial laws

1. The beginning of the long abrogative path

From 1944 to 1987, around eighty legislative provisions were adopted in Italy to abro-
gate the varied regulations on Jews promulgated starting in 1938. It was a particularly long 
and complex path, also due to the fact that the new regulations gave rise to a doctrinal and 
administrative dispute, as well as conflicting jurisprudential interpretations.

The first provision, actually, dates back to 1943, under the initiative of the Allied Military 
Government. In fact, on 12 July – that is just two days after the Anglo-American landing in 
Sicily – said Government announced the abrogation of “all laws that make a distinction against 
any person or persons on the basis of race, colour or faith.” When possible, the Allies’ inter-
ventions were just as prompt in fostering the re-employment of the personnel that had been 
purged. On 26 July, Colonel Charles Poletti – at the time Chief Civil Affairs Officer of the U.S. 
Seventh Army – ordered the reintegration of professor Maurizio Ascoli at the University of 
Palermo. Other re-employment orders followed, which anyway caused many bureaucratic 
problems relating to compatibility between the Italian legislation and the provisions of the Al-
lied Military Government. Actually, the problems were such that the republican administration 
often had to issue new provisions compliant with the Italian legal system.

After 8 September and the transfer of the first Badoglio Government to Brindisi, proce-
dures were started to suppress the racial laws. In fact, Italy’s commitment in such sense was 
provided for by Article 31 of the so-called “Long Armistice,” signed in Malta on 29 Septem-
ber. On 24 November, the Council of Ministers approved an item on the agenda providing 
for a review of the “legislation of the last twenty years,” including the persecutory laws. The 
material at disposal is rather incomplete and does not allow to reconstruct effectively the 
preparatory works of the relevant provisions. However, a careful research of historian Ma-
rio Toscano at least helps understand the difficult genesis of those years, explained in detail 
in his volume titled L’abrogazione delle leggi razziali in Italia (1943-1987). Reintegrazione dei 
diritti dei cittadini e ritorno ai valori del Risorgimento, edited by Toscano and published by the 
Senate of the Republic in 1988.
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Decreto Legislativo Luogotenenziale No. 252 of 5 October 1944, published in “Gazzetta Ufficiale” No. 71 of 20 
October 1944.
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It was only in 1944, though, that a structured text was actually produced: Royal De-
cree-Law No. 25 of 20 January laid down “Provisions for the reintegration of Italian and 
foreign citizens in their civil and political rights after being declared belonging to the Jewish 
race or considered of Jewish race.” Worthy of notice is the persistent reference to “race.” In 
a meeting of the Council of Ministers on 8 December 1943, Marshal Badoglio suggested not 
to use the term, “since no such discrimination has ever existed in our Country,” therefore 
suggesting to simply talk about “citizens practising the Jewish religion.”

The first part of Art. 1 of the decree listed the regulations to be abrogated, while the 
second part, with a residual provision, ordered “the abrogation of all provisions which, for 
any act or report, require an ascertainment of or a mention to race, as well as any other 
provision or regulation, issued under any form, be it racial in nature or anyway contrary to 
this decree or incompatible with the same.” The third and last part provided for the rein-
tegration of those who in 1938 had been declared or considered “of Jewish race in the 
full possession of the same civil and political rights of all other citizens, having as well equal 
duties.” Moreover, Articles 2 and 3 declared null the provisions which had allowed the revo-
cation of citizenship. At the same time, they established that all racial annotations in personal 
data files at the Registry Office were to be considered “inexistent.”

The provision of 20 January followed a limited range decree issued on 6 January. The 
provision provided for the readmission in service of those who used to work in State, local 
and state-controlled administrations, “dismissed for political reasons,” including “those sub-
jected to racial laws” (Art. 2, paragraph a).

2. Slackness and complexities in the abrogation of the laws

Royal Decree-Law No. 25 was published in “Gazzetta Ufficiale” on 9 February 1944, 
that is twenty days after its issuing. Whereas, totally different timeframes characterised Royal 
Decree-Law No. 26, titled “Provisions for the reintegration of Italian and foreign citizens in 
their patrimonial rights after being declared belonging to the Jewish race or considered of 
Jewish race.” This too was issued on 20 January, but it was published about nine months 
later with Decreto Legislativo Luogotenenziale No. 252 of 5 October 1944. The decision to 
postpone its publication was taken by the Italian Government, in agreement with the Allied 
Control Council. The aim was “to avoid possible retaliations by Germans against Jews living 
in the territories not yet liberated,” as referred on 8 December 1943 by the Undersecretary 
of the Presidency of the Council, Dino Philipson, to the Jewish Parliamentary Committee of 
the English House of Commons.

In his memories published in 1946, Badoglio wrote:

In that precise moment, it was not possible to abrogate the racial laws without placing 
ourselves in a violent conflict with the Germans, or rather, with Hitler [...]. I sent for various 
Jewish exponents and communicated to them that, although I could not radically proceed 
with the abrogation of the laws, these would have remained unenforced.
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More in general, the slackness with which the governments of the democratic transition 
dealt with the abrogation of the racial legislation is in part justifiable, according to Pietro 
Scoppola, to the “difficulties deriving from an intricate and complex matter both from a 
legislative and a jurisprudential viewpoint. The most delicate aspect – the scholar specified 
in 1989 intervening in the presentation of the mentioned volume edited by Toscano – in-
volved Jews’ reintegration in their patrimonial rights violated by the racial legislation.”

The issue was quite clear for the protagonists of those episodes. In fact, a note of the 
Presidency of the Council of 2 October 1943 – mentioned by Gabriella Yael Franzone – 
stated:

A simple abrogation of said laws is not possible because it is necessary to envisage all the 
consequences that they have produced in the patrimonies of the persons affected and how 
to restore them – as much as currently possible – to their previous condition. This entails an 
in-depth analysis of the complex matter, also because it affects the interests of third parties 
that, in the meantime, have become owners of Jews’ assets.

Renzo De Felice – who also presented the volume edited by Toscano – highlighted the 
complexity of the issue relating to the restitution of assets:

Those who had entered into possession of those assets were not willing to give them back, 
or at least tried to give back the least possible. As squalid as it may be, it is a human reaction, 
and as such it is understandable. Just as it is possible to understand that not only the Badoglio 
administration but also that of Bonomi, and in a certain sense even that of Parri, held that 
Jews’ reintegration was not the most urgent problem in that moment, and therefore did not 
feel the moral duty to give it priority over the many other issues.

3. The tortuous path for the reintegration of patrimonial rights

Art. 1 of Royal Decree-Law No. 26 provided for the abrogation of a series of provisions 
relating to the expropriation of Jews’ assets, as well as of “all the provisions that, pursuant to 
any act or report, require the ascertainment of race or its mention.”

The content of Art. 2 is relevant, as it sanctioned the preservation of the Real Estate 
Management and Sale Authority (EGELI), established with Royal Decree-Law No. 26 of 9 
February 1939, whose duty was to manage and resell the properties taken away from Jews. 
According to the new regulations, EGELI was instead supposed to take care of returning 
to the legitimate owners all intangible assets transferred to the Authority up to the end of 
1944. In other words, from an instrument for subtracting assets, EGELI became an instru-
ment for their restitution. This, at least, until 1957, the year in which its liquidation began.

Decreto Legislativo Luogotenenziale No. 249 of 5 October 1944, titled “Structure of the 
legislation in the liberated territories,” had as main aim to provide a regulatory framework 
for the territories liberated by the Allies in 1944. The provision, among other things, declared 
void of legal effectiveness “all confiscations and seizures ordered by any administrative or 
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No. 25 of 20 January 
1944, published in 
“Gazzetta Ufficiale” 
No. 5 of 9 February 
1944.
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political body [...] adopted under the rule of the self-proclaimed government of the Italian 
Social Republic.” The text was then completed by Decreto Legislativo Luogotenenziale No. 
393 of 5 May 1946, titled “Claiming of assets confiscated, seized or anyway taken away from 
those persecuted due to racial reasons under the rule of the self-proclaimed government 
of the Italian Social Republic.” According to said text, the owners of the tangible and intan-
gible assets confiscated or seized by the Italian Social Republic “can claim their assets from 
whoever possesses them or withholds them,” with the exception, of “rights acquired by 
third parties in the event the law admitted the legitimacy of the purchase by effect of being 
in good faith.”

Before the publication of Royal Decree-Law No. 26, the allied armies, on 4 June 1944, lib-
erated Rome, the city hosting the Country’s main Jewish community, particularly distressed 
by the German occupation. The situation led Colonel Poletti – at the time Commissioner 
of the Allied Military Government for the area of Rome – to intervene on 13 July with an 
order to return tangible and intangible assets (first of all houses) to all victims of political 
and racial persecution. The provision did not have particular effectiveness. Very likely, this is 
what led the government to finally publish Royal Decree-Law No. 26.

The various proposals for a Consolidated Act on the matter were not accepted. How-
ever, the Government’s return to the capital and the beginning of Bonomi’s executive, on 18 
June, led to a series of initiatives, at various levels, to remedy the consequences of the racial 
laws. In fact, from 1944 to 1947, 22 laws were approved to restore Jews’ civil and political 
rights. The legislative activity on the matter restarted in mid 1950s. Indeed, in 1955, Law No. 
96 extended the provisions established for the victims of political persecution to the victims 
of racial persecution; whereas, Law No. 17 of 1978 established that:

the status of former victim of racial persecution is due also to Italian citizens of Jewish origins 
who suffered from physical, economic or moral prejudice, by effect of law or on the basis 
of regulations or administrative provisions issued also by the Italian Social Republic aimed at 
implementing racial discriminations. Moral prejudice is confirmed also by the annotation of 
“Jewish race” on personal certificates.

4. The actual restitution of assets: the outcomes of a difficult episode

The actual restitution of assets began in autumn 1944. It was not conducted only by 
EGELI, as it involved also assets deposited in banks and insurance companies, as highlight-
ed in 2001 by the Commission established in 1998 at the Presidency of the Council and 
chaired by Tina Anselmi. The duty of the Commission was to reconstruct the episodes that 
had characterised the acquisition of Jews’ assets in Italy by public and private bodies.

Another aspect which must not be forgotten concerns the “informal” restitutions. They 
are mentioned in a Report of 1945, but dated August 1946, issued by EGELI’s Special Ac-
counts Commissioner and published by the mentioned Commission:
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Immediately after the liberation and the end of hostilities, many Jews swiftly obtained the 
restitution of their confiscated assets. Said restitution could not be denied, even if detailed 
regulations lacked with regard to relevant modalities. On the other hand, the provisions for 
confiscated or seized properties had been declared null and void of any effect by Decreto 
Legislativo Luogotenenziale No. 249 of 5 October 1944, with regard to the legislation in the 
liberated territories. Since a large amount of assets [...] was returned to owners without any 
formality and often without EGELI’s intervention and that of its private delegate, it is impos-
sible to provide precise data concerning the entity of the restitutions occurred during 1945.

Moreover, only a small amount of assets was sold by EGELI, as it considered itself the le-
gitimate owner, and tended to make restitutions to former owners not easy. The conditions 
laid down in the circular issued by the Authority on 5 October 1945 – as recalled by Fabio 
Levi in his essay titled La restituzione dei beni – were so complex and sometimes punitive 
that many negative reactions arose, also due to “ the total lack of sensibility for the drama 
just concluded.” Basically, the circular “demanded the execution of an official procedure to 
amend the provisions – still recognised legally valid – issued during the Fascist regime and 
the Italian Social Republic.” The situation fuelled litigations, as highlighted by Ilaria Pavan in 
Gli incerti percorsi della reintegrazione. Studying the Italian judiciary’s registers from 1945 to 
1964, Pavan reconstructed 85 legal episodes, of which 52 percent had positive outcomes for 
the former victims of persecution, with different conducts among the various judging courts: 
“Among the rulings issued by Courts and Courts of Appeal there is a prevalence, in fact, of 
judgments in favour of Jews, while the Court of Cassation issued judgments which in 55.5% 
of the cases penalised them.” 

On the whole, though, the Anselmi Commission stated in its Conclusive remarks:

Despite the mentioned difficulties, despite the ascertained delays, despite the often restric-
tive interpretations of the legal regulations by the consultative bodies, despite the inevitable 
litigations in cases in which the intangible assets were alienated, there is reason to believe 
that restitutions of assets to owners that did not go missing in the deportation were almost 
always completed positively for the former victims of persecution who took action in such 
sense and limitedly to the assets that were not stolen, dispersed or destroyed.

5. Sways in the jurisprudential interpretation

Indeed, if on the one hand regulations on restitutions were vague and inconsistent, on 
the other hand “the jurisprudential interpretation of those laws was in many cases ungen-
erous,” as mentioned by Giovanni Spadolini presenting the volume edited by Toscano. On 
that occasion, by way of example, the President of the Senate raised the issue whether 
Jews whose Italian citizenship had been revoked because considered enemies in the ter-
ritories subjected to the Government of the Italian Social Republic, could be exempted 
from the taxes established for bearing the expenses of the lost war. On the other hand, 
such request had been made in the Treaty of Peace signed in Paris between Italy and the 
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Allies. Since the Court of Cassation had expressed its negative opinion on the matter, it 
ended up being necessary to issue a law – Law No. 441 of 1971 – expressly recognising the 
implementation of the regulation also towards Jewish Italian citizens affected by the racial 
provisions of the Salò Government.

To this regard, jurist Andrea Tabet observed (the excerpt is quoted by Pavan in his essay 
of 2001):

While public administrations promptly and spontaneously complied with the reintegration 
laws, many private subjects, individuals or bodies inevitably made opposition. In fact, the lat-
ter’s interests were in contrast with the reintegration and reparatory regulations, which on 
the other hand were unclear and imperfect. This gave rise, in the first years of the post-war 
period, to a remarkable amount of lawsuits between private subjects, spurring lively disputes 
between authorities. The situation slowly faded, up to totally extinguishing itself, also due to 
the exceptional and temporary nature of the whole special legislation on the matter.

Silvio Benvenuto covered the various jurisprudential positions in his volume L’abrogazi-
one delle leggi razziali in Italia (1943-1987). Analysing the judgments of the Court of Cassa-
tion, Benvenuto concluded that most of the sways concerned the implementation of Article 
14 of Royal Decree-Law No. 26. The latter, in fact, allowed the annulment of all alienation 
contracts of intangible assets entered into by citizens affected by the racial laws to evade 
their implementation. Generally speaking, with regard to rescission and annulment actions, 
the Court of Cassation swayed between more extensive interpretations – therefore in fa-
vour of the victims of persecution – and more rigid and restrictive ones. Among the most 
important principles stated, it is important to mention: the non-retroactivity of the regula-
tion abrogating the racial laws; the possibility only for natural persons to take legal steps for 
annulment actions, and therefore not for legal persons, as the latter “cannot be defined Jew-
ish and therefore affected by the racial laws;” the impossibility for foreign Jews and for those 
whose Italian citizenship had been revoked due to the racial laws to take legal steps for 
rescission actions. Whereas, the position of the Supreme Court was more homogeneous 
with regard to the re-employment of employees dismissed for racial reasons. In fact, the 
principle was stated, without particular sways, that the right to be re-employed concerned 
all the dismissed, “even if the employment relationship, at the moment of the dismissal, was 
not permanent” (Cass. No. 4717 of 17 December 1957).

According to Benvenuto, the judgments of the Court of Cassation, at least the most 
debatable, did not draw inspiration, even unwittingly, from an “anti-Jewish ideology,” but 
were influenced by the tendency “to interpret regulations in an excessively formal and literal 
manner, thus giving them a static and restrictive meaning (which was true for everybody).” 

6. Reintegration policies: an important season comes to an end

On 1st January 1948, the Constitution came into force, reasserting the principle of citizens’ 
equality with no distinctions. A few months before, Legislative Decree No. 365 of 11 May 1947, 
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Mussolini, Head of Government and Minister of Interior, submitted a request to the Chamber of Deputies on 
23 November 1938 asking to pass Royal Decree-Law of 17 November 1938 on “the defence of the Italian 
race.” The request was submitted together with the Ministers of Foreign Affairs, Grace and Justice, Finance 
and Corporations. Historical Archive of the Chamber of Deputies, Rome. Series: Archive of the Chamber of 
Deputies of the Kingdom of Italy (1848- 1943), DPLIC, leg. XXIX, vol. 1364bis, A.C. 2608, c. 149.
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promulgated by the temporary Head of State, had laid down regulations on the “Inheritance 
of persons deceased due to acts of racial persecution after 8 September 1943 without 
leaving heirs.” Said Legislative Decree also regulated the inheritance of Jews deceased due to 
persecution already devolved to the State, transferring said inheritance without consideration 
to the Union of Italian Jewish Communities. This concluded the most significant phase of the 
reintegration policies. A phase that, as observed by Toscano in his essay of 1988, “constituted 
a fundamental verification of the objectives, methods, guidelines, drives, contradictions and 
limits that characterised the action aimed at abrogating the racial laws. By regaining their civil, 
political and patrimonial rights, Jews were reinserted in the Italian society.”
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Paola De Benedetti

Jewish lawyers at the Court of Turin

1. Situation prior to the anti-Jewish legislation

On 5 February 1934, a Committee whose members were appointed by the Ministries 
of Corporations and of Grace and Justice held its first meeting in Turin. Pursuant to Royal 
Decree-Law No. 1578 of 27 November 1933, said Committee constituted the Directorate 
of the Fascist Trade Union for Lawyers and Public Prosecutors in charge of carrying out the 
duties of the former Forensic Royal Commissions. On 15 July 1936, those admitted to the 
roll of Turin amounted to 849. Between January 1937 and the end of June 1938, four Jewish 
citizens were added to the rolls of lawyers, public prosecutors and apprentices qualifying as 
counsels for the defence at Magistrates’ Courts (Mario Luzzati, Emilio Levi, Sergio Momigli-
ano and Guido Sinigaglia).

2. The beginning of the racial policies

The spreading of the anti-Jewish prejudice, the public debate on Jews’ alleged genetic 
and behavioural characteristics, the Jews’ census in the summer, and the “Provisions for the 
defence of the race in the Fascist school” of 5 September 1938 rose a predictable uneasi-
ness among the Jewish lawyers in Turin. Actually, uneasiness was such to lead lawyer Vittorio 
Sacerdote – as reported in the minutes of 13 September 1938 – to submit “a personal re-
quest” to be struck off the roll, thus “terminating the exercise of the profession” even before 
the entry into force of the “Provisions for the defence of the Italian race” of 1938. After the 
approval of Law No. 1054 of 29 June 1939, which regulated the exercise of professions for 
citizens of Jewish race, Sacerdote submitted the request to be registered in the additional 
list annexed to the roll, because “citizen of Jewish race.” His request was accepted on 27 
September 1939 and he “obtained discrimination with ministerial provision.” However, Sac-
erdote was not the only one to be struck off the roll.

A few weeks later, in fact, and upon “personal request,” also lawyer Giuseppe Pugliese 
and lawyer Arturo Nizza were struck off (24 October 1938 and 30 December 1938, 
respectively). On 30 January 1939, during the annual review of the professional rolls, also 
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the following lawyers were struck off: Giuseppe Levi (“he does not reside in the district 
[…] he no longer resides in this city”), Mario Emanuele Pugliese (“he does not reside in 
this city and has not adduced any justifications for his non-compliance with the obligation 
to reside”), and Mario Sarfatti (“former professor at the Royal University of Turin has no 
longer been teaching since academic year 1935-1936. He has no longer resided in this city 
for several years now, and is currently living in England”). Furthermore, “upon personal re-
quest,” Guido Bachi and Adolfo Momigliano were struck off (on 7 March and 3 May 1939, 
respectively). On 16 June it was the turn of Federico Bedarida, Ettore Fubini, Riccardo 
Fubini and Gino Olivetti; on 11 July, Gino Segre.

Before August 1939, and after the entry into force of Law No. 1054, thirteen Jewish 
professionals had been struck off the rolls, either upon personal request or because they 
had moved.

3. The law promulgated in 1939 and the Jewish lawyers in Turin

The first duty assigned to the Directorate – body in charge of keeping the rolls – was 
to collect the statements concerning the belonging to the Jewish race submitted by the 
registered members. In fact, pursuant to Art. 6 of Law No. 1054, lawyers were obliged to 
report their belonging to the Jewish race, otherwise they were severely sanctioned. Some 
lawyers of the Court of Turin did not fail to express their outrage for such practice. Several 
years ago, I collected the testimony of Luigi Lombardi, “Aryan” and dog-lover, who said 
that he had asked to be struck off the roll in those days because belonging to the race of 
bulldogs. In the months following the entry into force of the law, another lawyer among 
others was struck off: lawyer Vittorio Levi.

Pursuant to Art. 3 of Law No. 1054 of 1939, an additional list was created for Jewish 
lawyers who had obtained ministerial discrimination. On such basis, the Directorate ordered 
the relevant admission for various lawyers. In a meeting held on 16 October 1939, six lawyers 
of “Jewish race” were admitted to the additional list, after “submitting documents proving 
to have been granted discrimination.” Specifically: Giulio Colombo, Guido Debenedetti, 
Salvatore Fubini, Sandra Momigliano Lattes, Mario Tedeschi and Cesare Segre. The latter 
was then arrested by the Germans in April 1944 and deported to Auschwitz.

4. Acts of the “extremely Fascist” Directorate in Turin

On 24 October 1939, Guideo Voghera’s request to exercise legal representation be-
fore the Magistrates’ Court of Ciriè was rejected. It is difficult to say if the decision was 
driven by involuntary honesty or by shamelessness:

The amount of lawyers and public prosecutors present at this Magistrates’ Court is such that 
clients do not feel the need for additional counsels. Moreover, considering that there has 
been a remarkable decrease in the judicial work to be carried out at the Magistrates’ Court 
of Ciriè, the presence of further defence lawyers would constitute a sensible competition.
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During the same meeting, lawyer Franco Bedarida, “of Aryan race, as certified by the 
documents submitted,” was admitted to the roll. Whereas, lawyer Umberto Guido Artom 
was struck off upon his own request.

On 26 October, disciplinary proceedings were initiated against lawyer Salvatore Fubini 
– registered in the additional list ten days before – for sending a letter to his Jewish col-
leagues in other cities in the attempt to recreate a network of professional correspondents. 
Nothing inordinate, if it had not been for Art. 25 of Law No. 1054 of 1939 prohibiting “any 
form of association or collaboration” between Jewish and Aryan colleagues. The Directo-
rate interpreted the letter as a deplorable promotional act (the rapporteur, lawyer Gio-
vanni Frola, was addressed on the occasion with the term “camerata”). Fubini was defended 
by lawyer Manlio Brosio, one of the most renown anti-Fascist lawyers at the Court of Turin. The 
accusation against Fubini was the following:

Of Jewish race and benefitting from discrimination […] he neglected professional dignity 
and reputation, manifesting an absolute lack of moral, political and professional sensibility and 
not appreciating the benefit of having been admitted to the additional list of discriminated 
Jewish lawyers.

In explaining the reasons for which Fubini had been struck off (the maximum sanction), 
the Directorate stated among other things: “discriminated Jews do not have the right (nor 
the […] duty) to organise themselves, to enter into contact and to network.” It was also 
highlighted that Fubini’s letter had been “published in the newspaper of Rome “Il Tevere” 
on 25-26 October 1939,” and that “La Gazzetta del Popolo,” “La Stampa” and “Il Popolo 
d’Italia” had “echoed “Il Tevere” with suitable comments.” It is admissible to assume that 
the accusation of lacking political sensitivity drew inspiration from those comments, justi-
fying the heavy sanction. Referring to Law No. 1054 of 1939, the sanction also highlighted 
that “pursuant to law, the legislator’s intention is to impede and stifle any manifestation of 
those belonging to the Jewish race which could allow them to regain predominance.”

The decision was submitted to the National Bar Council which, on 7 May 1940, down-
sized the episode sanctioning the defendant only with censure. However, when Fubini 
asked to be readmitted to the roll, his request was rejected (meeting of 27 August 1942) 
because the Prefecture had communicated to the Directorate that with Decree of 14 Feb-
ruary 1940 the Ministry had revoked his benefit of discrimination.

5. The “cleansing” of the roll

On 14 November 1939, lawyer Vittorio Emanuele Fubini was struck off the roll 
upon personal request. On 27 December, lawyers Aldo Bachi and Guido Sinigaglia were 
struck off the additional list (at times erroneously defined in the minutes as “special roll”). 
At the same time, twenty-five lawyers and public prosecutors were struck off, because 
“currently considered of non-discriminated Jewish race” (Alberto Artom, Gastone Ar-
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“Papers of Jewish Lawyers,” 1940-1943. Archive of the National Bar Council, Rome.
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tom, Emilio Bachi, Enzo Colombo, Ludovico Conegliani, Giorgio Conegliani, Giacomo 
Dina, Aroldo Finzi, Attilio Fubini, Maurizio Furst, Remo Jona, Giacomo Levi, Raffaele Levi, 
Alberto Lombroso, Mario Luzzati, Alessandro Momigliano, Arturo Momigliano, Alberto 
Montel, Giuseppe Ottolenghi, Rodolfo Sacerdote, Emanuele Sacerdote, Giuseppe Sacer-
dote Jachia, Enrico Treves, Aldo Dattolo Vita, Enrico Vitale). Lawyer Giuseppe Colombo, 
instead, was struck off upon personal request (some of these names are present in the 
special list created on 18 December 1940 by the District Commission at the Court of 
Appeal). Among the lawyers struck off, Remo Jona was arrested with his whole family 
by members of the Italian Social Republic (RSI) in December 1943. Deported to Aus-
chwitz, Jona survived, while his wife Ilka and his sons Ruggero and Raimondo (respec-
tively, twelve and seven years old) were killed as soon as they arrived at the camp. Also 
Emanuele Sacerdote was deported after being arrested in December 1943. It is not 
known where and when he died.

On 22 February 1940 (the final term for “cleansing” the rolls expired at the end of the 
month), five Jewish graduates (Emanuele Levi, Franco Momigliano, Sergio Momigliano, Piet-
ro Treves and Alberto Vita) qualifying as public prosecutors for legal representation before 
the Magistrates’ Courts were struck off the apprentices’ roll.

On 1st April 1940, lawyer Enrico Vitale was admitted to the additional list. The minutes 
refer: “already struck off on 27 December 1939, he has recently provided proof to have 
been discriminated.” The same lot was reserved to lawyer Mario Luzzati on 2 July.

The first roll following the one in 1936 dates back to the beginning of 1941.1 The “Ar-
yans” admitted to the roll amounted to 722; the Jewish lawyers and public prosecutors 
discriminated pursuant to Art. 14 of Royal Decree-Law No. 1728 of 17 November 1938 
and admitted to the additional list amounted to 10. Between September 1938 and Febru-
ary 1940, forty lawyers were struck off and five apprentices were admitted to legal rep-
resentation before the Magistrates’ Courts.

On 30 May 1941, Mr. Bruno Segre was admitted to the roll as a public prosecutor appren-
tice under lawyer Mario Luzzati, with the note “Mr. Bruno Segre belongs to the Jewish race.” 

On 20 June, lawyer Alessandro Montel was re-admitted to the roll “by order of the 
Fascist National Trade Union;”2 the same occurred on 5 December for lawyer Mario Te-
deschi, who had been struck off the additional list because the Prefecture “with a note 
dated 29 October 1941, having examined the racial position of lawyer Tedeschi, established 
that he is to be considered not belonging to the Jewish race.”

In 1942, Mr. Enzo Levi, “of white race,” was admitted to the roll of apprentice prosecutors, 
while lawyer Vittorio Sacerdote was struck off the additional list, upon his personal request.

6. A brief and frail hope before the tragedy

The first minutes worthy of note after the mentioned episodes were those drawing up 
on 31 August 1943: lawyer Giorgio Bardanzellu, secretary of the Trade Union (no longer “Fas-
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cist”) for Lawyers and Public Prosecutors handed over “to lawyer Bruno Villabruna, currently 
Special Ministerial Commissioner of the Trade Union, all relevant activities.” Lawyer Giovanni 
Frola, former secretary of the Directorate, and Gastaldi Efisio and Neri Mario, collaborators 
of the Ministerial Commissioner were present. On 4 September 1943, lawyer Villabruna 
asked for “lawyers Manlio Brosio, Felice Negretti, Mario Passoni, and Giovanni Reynaud to be 
allowed to participate in the Consultative Committee, in addition to lawyers Gastaldi and 
Neri, so that the forensic class could benefit from a broader representation.”

Four days later, history changed: the armistice was signed and the Italian Social Republic 
was formed.

7. The “special list” of non-discriminated Jewish lawyers 

The special list created, regulated by Articles 3 and 8 of Law No. 1054 of 1939, is no-
where to be found at the National Bar Council: did the non-discriminated Jewish lawyers 
manage to avoid the control of the Directorate of the Trade Union for Lawyers?

Some answers are provided by the documentation kept at the State Archive of Turin 
where the historical archive of the local Court of Appeal is stored. On 8 February 1940, 
the District Commission for Jewish professionals was established at the mentioned Court. 
It was a clearly political body, although there is no evidence of a relationship between the 
Commission and the Directorate.

Pursuant to Art. 12 of Law No. 1054 of 1939, the Commission was composed of 
the First President of the Court of Appeal, six members appointed by various Ministries 
and the secretary of the National Fascist Party. On 5 March, the secretariat of the First 
President of the Court provided the members with the list of lawyers and public prose-
cutors that had asked to be struck off the special list (the term to submit application had 
expired at the end of February). The First President officially communicated the creation 
of special lists for lawyers and public prosecutors of Jewish race only on 18 December 
1940. The Jewish professionals admitted to the list of lawyers amounted to eighteen, while 
those admitted to the list of public prosecutors amounted to twenty. However, comparing 
the names, it is clear that the sixteen lawyers had asked to be struck off both lists; there-
fore, the professionals qualified to assist and defend only people from their own region 
amounted to twenty-two.

The District Commission had competence over the whole region of Piedmont (which 
back then included the Province of Aosta). Out of twenty-two applications, sixteen were 
submitted by professionals residing in Turin (and therefore qualified to exercise the profes-
sion) and only six were submitted by lawyers that, on the basis of their residence, could ex-
ercise their profession in other districts (Alessandria, Biella, Bra, Casale Monferrato, and two 
in Vercelli). Clearly the shortage, if not the lack of Jewish clients did not justify the opening of 
a law firm. Certainly worthy of note are the various striking offs due to delays in payment. 
This can be ascribed to a Ministerial Decree of 30 July 1940 which established, with retroac-
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tive effect, that in order to be admitted to the special list it was necessary to pay 200 Liras; 
the term to apply for registration had expired five months before.

The last documented act of the First President of the Court of Appeal is a request sent 
on 14 February 1944 to the Minister of Justice of the Italian Social Republic, Piero Pisenti, 
with headquarters in Cremona. Said request concerned the appointment of new members 
on the Commission, since those appointed in February 1940 had been declared forfeited 
as the three-year term had ended. The request specified that it was necessary “to convoke 
the Commission to strike members off the special lists.”

Five months prior to that episode, Jews – among whom lawyers – had started to live 
underground or to be deported. No worth commenting on the useless zeal of the First 
President.

Notes

1  It is difficult to establish the exact date, because the roll only indicates year XIX e.f.; however, the most 
recent admission to the roll dates back to March 1941.

2 Alessandro Montel does not result among the lawyers struck off the roll, while Alberto Montel does.
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Marcello Pezzetti

Mario Finzi. A biographical profile

Mario Finzi was born in Bologna in the summer of 1913. His father, Almerigo (1872-
1947), taught Literature at “Minghetti” High School; his mother, Ebe Castelfranchi (1893-
1983), had been his father’s student. Both of his parents were “assimilated” Jews from Emil-
ia Romagna. In September 1912, they married at the registry office, giving life to a typical 
Jewish middle-class Italian family of the early 1900s. Their first residence was in Viale XII 
Giugno, in a neighbourhood that the Fascist press defined as a “tiny corner of Tel Aviv in 
the centre of Bologna.”1

Mario Finzi with his mother, Ebe Castelfranchi Finzi, in the spring of 1920.
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Already in his earliest years, Mario gave proof of his exceptional intellectual and “human” 
qualities. Several years after his death, Laura Jacchia Fano described him as follows:

Son of two very intelligent parents, he inherited from his father – one of the most skilful 
and loved Professors of Classics in Bologna – a deep and feminine sensibility which I would 
almost define typical of poet Giovanni Pascoli’s characters; from his mother, he inherited a 
clear and contemplative mind, a silent willpower capable of overcoming all obstacles […] he 
never knew what egoism was, a truly exceptional fact in an only child idolised by his parents.2

During the 1920s, Mario followed with success two parallel paths, an almost impossible 
deed for any youngster, even highly gifted: he achieved his high school diploma in a reduced 
timeframe (at sixteen years old, studying also with a tutor and obtaining always excellent 
scores) and he studied music (in 1926, when he was only thirteen years old, he finished with 
success his fourth year of studies with a score of 9 out of ten, “having an extremely rare 
musical gift” – as the local press wrote3 –, and was admitted to the fifth year of piano at the 
city’s Music High School in the prestigious course of Filippo Ivaldi).

In autumn 1929, he started his brilliant university path at the Faculty of Law at the 
University of Bologna. Barely one year later, he obtained his piano diploma at the city’s 
Music High School “Giovanni Battista Martini.” Moreover, the Ministry of National Edu-
cation awarded him with a prestigious prize of one thousand Liras. Despite his father’s 
hostility – who believed that the artistic career was a source of fanciful, inconsistent and 
misleading distraction – within two years Mario reached an undisputed success, owing to 
an intense and demanding concert activity praised by the press. Great enthusiasm was 
raised especially by a series of concerts performed on 24 January 1931 organised by Uni-
versità Popolare “G. Garibaldi,” on 29 April of 1932 for the Circolo di Coltura and on 18 
May of the same year for the association “Gli amici della Polonia.” In particular, in the latter 
concert, Mario played pieces by Bach, Schumann, Beethoven, Respighi, Debussy, Listz, 
Brahms, Scriabin and, of course, Chopin without using any piano scores. Defined as a “very 
young concert performer of race,” Mario proved on that occasion to have a “distinguished 
technique” and a “tormented sensibility […] never experiencing a single instant of neglect 
and forgetfulness!” According to the regime’s press, he had performed with “an immediate 
expressivity,” a colourful variety of effects, clarity of phrasing, expressions consistent with 
the features of the music interpreted.”4 However, it was in academic year 1932-33 that 
Mario produced his highest effort to achieve the objectives he had set in various fields. In 
February 1933, invited by the prestigious Società dei concerti of Brescia, Mario performed 
a concert that can be considered the culmination of his piano career, in particular owing 
to his interpretation of Liszt’s Evening Harmonies and Scriabin’s Etude in D Sharp Minor. In 
the following months, he took his final university exams and on 11 July, not yet twenty 
years old, he graduated with the highest grade points (110/110 cum laude) discussing his 
thesis titled L’estinzione dell’azione come causa di estinzione del rapporto giuridico materiale: 
il problema dell’obbligazione naturale nella dottrina moderna (Extinction of the legal action 
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Mario Finzi in his high school years.
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as cause of the extinction of the actual legal relationship: the problem of natural obligation in 
modern laws). Owing to his results, he competed in the award “Vittorio Emanuele II” with 
a complementary dissertation titled Azione e diritto soggettivo (Action and personal rights), 
which in the month of December received the Mention of Honour from the Faculty’s Council. 
In those same months, Mario began studying German, initially on his own and then under 
the guidance of Sante David, a Jew from the University of Heidelberg and then Lector of 
German language and Literature at the University of Bologna. Owing to Sante David, with 
whom he became a dear friend, Mario was informed on the increasingly tragic situation of 
Jews living under the Reich, a factor that influenced important future choices of his.

After his concert in Brescia – considered by Milanese newspaper “L’Italia” as “the success 
of the pianist from Bologna – Mario was invited by Impresa concerti Moltrasio & Luzzatto of 
Milan to perform an important concert in the city. It would have been the launching of a 
much-desired artistic career, perhaps a dream come true. However, due to his father’s strong 
opposition, Mario refused the invitation, marking the end of a career he had never started.5

Manifesto of the piano 
concert performed by 
Mario Finzi in Brescia on 
3 February 1933.
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Mario Finzi in his university years.
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At the end of 1934, he moved to Milan to carry out his apprenticeship at Guido Pesen-
ti’s law firm,6 conditio sine qua non to be qualified as legal prosecutor and then try to enter 
the judiciary, his father’s fervent desire. He lived at pension Castelfranchi in the city centre. 
In those years, Mario became friends with Giorgio Romano, a young graduate in Law who 
had recently become secretary of the local Jewish Community. Very likely, it was Romano 
who gave him a detailed picture of the tragedy of the German Jewish refugees leaving 
the Reich due to the unbearable situation caused by the promulgation of the Nuremberg 
Laws.7 Basically, a confirmation of what Sante David had told him. Always in Milan, he 
started visiting Fabio Fano, an excellent pianist and musicologist from Emilia Romagna, who 
came from a family of musicians that had already met the Finzis in Bologna. Fabio soon 
became Mario’s best friend, and especially the person with whom he had an intense cor-
respondence up to the end of his days as a free man.

In summer 1936, Mario went on holiday in the mountains, San Martino di Castrozza. 
Here, he met Nene, a young woman with whom he had a dazzling love story, opposed, 
though, by her mother and aunt, and in part also by his parents.8 Their relationship 
started to fade in the second half of 1937, when Mario left Pesenti’s law firm to return 
to Bologna and totally concentrate on his studies to enter the judiciary. In those months 
of methodical diligence, his only extravagant form of “distraction,” far from being “legal,” 
consisted in “challenging the Public Authority by driving wildly at 70-75 mph on the road 
to Modena or Florence, despite lacking mandatory documents,” that is without a driver’s 
licence. This is what he openly admitted in a letter sent to his friend Fano. In the attempt 
to justify himself, he innocently stated, “when I am particularly nervous due to excessive 
intellectual work or to concerns for imminent tests, few things are capable of entertain-
ing me and therefore, in a certain sense, of helping me relax, as the thrill of speed.”9 
However, he never gave up his piano studies. Actually, he intensified them because he 
considered them “a necessity for my spirit which, in normal conditions, certainly it is not 
beneficial for me to avoid.”10

On 9 March 1938, “returning alive from Rome,” Mario told Fabio to have passed his 
admission exam to the judiciary, not without a bit of irony: “So know when writing to me 
you better be totally respectful towards public officials, also the little ones, as I am a ‘state 
body!’ Just think that I could ‘have you imprisoned’ if an irreverent phrase slipped out of your 
mouth towards the Institutions!”. He also made known that he would have taken office only 
in June, a thought that turned out to be a mocking illusion. In the following month of May he 
participated in a “course for judicial apprentices” organised at the Court of Bologna, qual-
ifying himself – as highlighted by the judge of the Court of Cassation, Alberto Marulli, who 
back then had won the same competition – as a “very prepared scholar with an absolutely 
brilliant character.”11

In that period, though, the Fascist regime radicalised the anti-Jewish campaign. In fact, 
at the beginning of September, the Council of Ministers approved the first anti-Jewish de-
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cree-laws for “the defence of the race” that affected the sectors of school, university and 
foreign Jews. On 17 November 1938, Royal Decree-Law No. 1728 gave life to the more 
consistent corpus of the anti-Jewish provisions. From that moment on, the whole state struc-
ture was committed in issuing regulations that excluded Jews from every field of the public 
life, since Mussolini had defined them “an irreconcilable enemy of Fascism.”12

In the end, Mario was “exempted from service,” that is he was brutally prohibited 
to carry out the role of “Court Apprentice.” In fact, he was no longer allowed to enter 
a public administration office with that title. Italy lost a brilliant and upright “servant” 
that conceived life in itself as a duty and a mission. Finzi’s economic situation worsened 
remarkably. However, it did not become unbearable, owing to his father’s pension and to 

Mario Finzi and his friend 
“Nene” in San Martino di 
Castrozza in summer 1936.
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14 October 1936. Mario Finzi’s pass for his exam for “Court Apprentices.” Central State Archive, Rome.
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the profits from a farm that he had laboriously bought slightly before the promulgation of 
the anti-Jewish laws.13

One of the first reactions to those laws of the Jewish world, also in Bologna, was to 
establish a school system alternative to the public one. Despite Mario had not entered 
into a close relationship with the local Jewish Community, he was assigned a teaching 
position at a lower secondary school. In his brief educational activity, although not being 
defined as an “expert” teacher, he left a good impression.14 As a natural reaction to an 
injustice so difficult to accept, he dove himself in his music studies and intensified his 
concert performances. Very soon, though, even those were limited by the promulgation 
of provisions increasingly discriminatory.

Forced to find refuge in one of the few activities still “allowed,” he started giving pri-
vate lessons. In June 1939, he was granted a tourist visa and went to Paris. Here, he passed 
a difficult admission test, “without being introduced by anyone, with no acquaintances and 
connections,”15 and managed to attend an international specialisation course for pianists 
held by renown maestro Alfred Cortot. It could have been the beginning of a brilliant 
concert career. In fact, he even obtained a “contract” for a series of radio concerts, as 
well as for a series of other performances to be held at the prestigious Sala Mozart. On 
25 August, though, he was forced to return to Italy to renew his visa and here, a few days 
later, he was definitively blocked by the outburst of the Second World War and by the 
consequent closure of the borders.

The following months were characterised by Mario’s effort to overcome the extreme-
ly difficult situation by trying to “perfect himself” as an artist, but especially as “Man.” He 
reached this mature decision after approaching a “religious” view of life, which he started 
by achieving awareness of his belonging to Judaism. This drove him to assume, also in his 
daily behaviours, commitments more and more ethically compliant with the law. Strongly 
pervaded by a “universalistic spirit,” he also manifested an interest toward several aspects of 
Christianity, almost as if he aspired to a Jewish-Christian “synthesis.” This fact led members 
of the Jewish community to express several “perplexities” towards him during the first years 
of the post-war period. To this regard, Laura Jacchia Fano’s opinion is interesting, as she sug-
gested not to “classify,” and therefore define “Christian” or “Jewish,” souls like Mario Finzi’s: 
“If to be a Christian means to feel brimful and impassionate with love for one’s neighbour 
to the point of totally neglecting oneself to do them good, then Mario Finzi was a Christian; 
if to be a Jew means to quiver for every injustice, to throw oneself headlong in the fight, to 
endure even alone, weak, defenceless, so that justice may triumph more swiftly over the 
obscure forces of evil, then Mario Finzi was a Jew in the noblest sense of the word.”16 

For sure this “religiousness” of his was based on his artistic experience, which led him 
to conceive life as a due pursuit of good and a fight against evil. Therefore, art as an “edu-
cational” mission (moral and social), and charity and love for one’s neighbour as something 
to put in the forefront, to manifest with practical acts. At the end of 1939, Mario In spring 
1939, wrote to Fabio Fano saying:
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Mario Finzi was “exempted from service.” Central State Archive, Rome.
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In studying human relationships and certain moral problems, something which I am currently 
passionate about, I have convinced myself of a very simple truth: we are all convinced to live 
one single life, our own, but actually we live as many lives as the people with whom we have 
a relationship and in whom we leave something of ourselves. Every relationship we enter 
into not superficially (but superficial relationships do not exist among sensitive and intelligent 
people) leaves something of us in the other person’s spirit causing that life to become ours: 
this is why morals are essentially something rational, exactly due to this conscience of good 
and evil that we can be in others.17

And in the spring of the following year :

In order to live an intense spiritual life, we have to put it into practice in the world we live in 
[…] To play music and cast the seed of love for art in who listens to us; to teach and com-
municate our enthusiasm to our pupils; this allows perhaps even without realising it, to im-
prove those who enter into contact with us, while behaving in the society with the weapons 
we have at disposal.” And then he continues: “I remember when you always used to repeat 
Schubert’s words: “Live like a bird, it never thinks about tomorrow.” In living “that eternal 
present” which is the spirit, don’t we also – implicitly – find the strength to live regardless of 
the external circumstances and of the evil morals in the world? What can we do against evil 
morals, if not give to those around us the bit (or great) good we have been able to achieve? 
Let’s thus strive to remain serene, so as not to forget our duties.18

Lastly, a month later: “I believe in art, in charity and in my neighbour’s love, I believe in 
Kant’s principle of respect for persons.”19 In the following months, on the one hand, Mario 
continued to search for refuge in his piano, also having a try at the dissonances of contem-
porary musicians such as Paul Hindemith; on the other hand, he started cultivating close 
relationships with youngsters from Bologna (Cesare Gnudi, Gino Onofri, Giorgio Morandi, 
Gina Fasoli, Armando Quadri and the Telmon brothers) who represented, starting from 
1943, the heart of the city’s Fascism. At the same time, he also gave German lessons, sur-
rounding himself with many students.

Between the end of 1940 and the beginning of 1941, in front of the dramatic lot of Jews 
fleeing from the Nazi persecution – in particular in the occupied countries of central-east-
ern Europe – he decided that he could no longer continue to live in the relative privileged 
situation in which he spent his days. Therefore, he decided that time had come to trans-
form into practical actions the ideals he had theorised. As he told his friend Fano in a letter, 
he had been appointed as Head of Delasem (Delegation for the Assistance of Jewish Em-
igrants) for the city of Bologna and province: “I am busy with the duties assigned to me by 
the Delegation for the Assistance of Jewish Emigrants who have found refuge here in Italy 
in their search for protection from the racial persecutions.” He also highlighted the main 
reason why he accepted the office: to reawaken in him, as in others, the “instincts of hu-
man solidarity that open the soul to something much more wide-reaching than egoism.”20

The Italian Jewish Communities had been providing assistance to Jews fleeing from 
Nazi Germany since 1933. The first body established, in Milan, was the Committee for 
the Assistance of Jews fleeing from Germany. In 1938, after the Anschluss, it became the 
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Committee for the Assistance of Jewish refugees; and then, after the promulgation of the 
anti-Jewish laws, the Committee for the Assistance of Jews in Italy. The assistance consist-
ed especially in providing financial aid to Jews in difficulty present on the Italian territory 
and in particular those trying to emigrate. In July 1939, Mussolini dissolved the Committee. 
However, the regime realised that the lack of a charitable institution did not favour the 
departure of Jews from the national territory. Therefore, it supported the establishment 
of a new body, placed under the direct control of the Union of Italian Jewish Communi-
ties (UCII), whose new President was former prefect and judge Dante Almansi. This new 
institution was called Delegation for the Assistance of Jewish Emigrants (Delasem), with 
headquarters in Genova. Its Director was lawyer Lelio Vittorio Valobra, who established 
21 community representatives. With Italy’s entry into war and the order to intern foreign 
Jews, Delasem took upon itself also those interned in camps and in places of “free intern-
ment (more than 150 municipalities), that is about 10,000 people after a part of Slovenia 
was annexed to Italy.”21

Genova, 21 July 1942. The Director of Delasem, lawyer Valobra, praised Mario Finzi for his fundamental contribution in 
saving 50 boys from Ljubljana, who found refuge in Nonantola. Foundation Jewish Contemporary Documentation Centre 
(CDEC), Milan.
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Mario put all his effort in this humanitarian activity, in which he also involved his family, 
especially his mother. In fact, for three years, she helped him inexhaustibly in the spasmodic 
and desperate search for clothes, food and especially money for needy Jews. His own home 
became a temporary but safe refuge for many refugees.

In 1942, Mario carried out a heroic action helping a consistent group of boys and girls 
hide in Nonantola (Modena). A large majority of these youngsters, children of Ostjudens, 
had fled from the Reich and had reached Zagreb in the attempt to emigrate to Palestine. 
In April 1941, with the Italian-German occupation of Yugoslavia, the way to Palestine was 
closed, putting in true danger all Jews residing in the independent State of Croatia, gov-
erned by the Ustascia movement of Ante Pavelić. Italy became the only destination reach-
able. At that point, Delasem intervened obtaining the Italian Ministry of Interior’s author-
isation to let the youngsters enter Slovenia, guaranteeing their support. In July, the group 
was accommodated in a run-down royal hunting lodge in Lesno Brdo, near Ljubljana. The 
youngsters remained there for one year, until it was no longer possible to guarantee their 
safety due to the escalation of the partisan war in the area. Therefore, Delasem decided to 
move them to Villa Emma, and old middle-class summer residence dating back to the late 
1800s located near Nonantola, in that period almost deserted.22 On the evening of 16 July 
1942, Mario Finzi in person welcomed the youngsters at the train station in Bologna and 
provided them with food. He stayed with the young refugees until the following morning, 
when they got on board a train directed to Modena. Mario sensibly increased his efforts 
in assisting those youngsters in need of help. He did so with such enthusiasm that he even 
stated: “each single conquest of morality must not be lost. The experience and the joy of 
doing Good are such that every step made in life becomes a spur and renewed vigour for 
a new conquest.” He continued saying: “I can’t leave Bologna: my activities entail weighty 
responsibilities, but they are dear to me more than the perspective of a trip or a holiday; 
I work for my refugees […] and I have no time left to think about amusing myself […] my 
activity this year […] has been, and is, an absolute joy for me.”23

More and more often Mario started going back and forth from Bologna to Nonantola 
by bike. He wanted to be near those youngsters as much as possible. He even performed 
brief but extraordinary concerts for them, despite having to use a piano of scarce value. His 
attitude was effectively described by Valobra, who asked him while he was in Nonantola in 
the summer of 1942 why “he was so animated and anxious to help, to make himself pre-
cious and irreplaceable; why, for example, did he carry out such long and extenuating trips 
by bike going back and forth from Bologna to Nonantola […] how could he manage, after 
28 kilometres of sun and dust, to sit down – panting and all sweaty – and talk with those 
youngsters at the Villa for hours and hours, and sing and dance and play for them […] while 
taking care of finding cots and covers, managing special permits and paperwork […] with 
a wide and cheerful smile […] with all his contagious generosity made of words and acts.” 
Totally surprisingly, Mario answered Valobra as follows:
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Both the youngsters and we that help them are not alone, we are no longer isolated. I 
talked with the farmers who saw them arrive here in Nonantola […] and they are helping 
us unconditionally, with a generosity and a sense of solidarity which we would have never 
thought possible […]. They understood instinctively that our people’s tragedy and the lot of 
these seventy young orphans and refugees is also their tragedy and their lot; that they and 
their children will go through the same dreadful experience and undergo the same danger. I 
actually believe that they have understood something even more essential: that their peace 
and their liberty, the tranquillity of their work and the justice of their destiny are linked to the 
arising of a world in which seventy youngsters must no longer be obliged to flee and fight 
for survival, a world in which not only anti-Semitism, but any form of intolerance between 
peoples of different races and civilisations must no longer exist.

Valobra concluded that Mario “had understood that to fight for Jews’ liberty and jus-
tice meant to fight for mankind, and that fighting for mankind meant to fight for our entire 
people.”24

Between 1942 and 1943, Mario’s effort to provide assistance became even more in-
tense, to the point that on 14 January 1943 Berl Grosser, one of the highest authorities of 
Delasem in Genova, wrote to Finzi:“Never would I have thought that it would have been 
possible to achieve in Bologna the results that you have been able to produce […].The 
Finzis’ name will be written in gold in Delasem’s book.”25 

In spring of 1943, Delasem decided to host at Villa Emma another group of refugees 
coming from Spalato, since the situation for Jews in the former Yugoslavia had become 
dramatic. The group arrived in Bologna on 14 April, and once again Mario Finzi was there 
to welcome them. He now had to take care of 73 youngsters (the youngest was six years 
old) and 13 adults.

In the same period, Mario drew close to the positions of the underground groups of Gi-
ustizia e Libertà, which then became part of Partito d’azione. As highlighted by Cesare Gnudi, 
Mario’s activity was entering the wider picture of political conspiracy. Also because those po-
litical ideals had a one to one correspondence with his religious ideals: “Since in his view, reli-
gion had nothing to do with isolation and contemplation, but practical acts, love in action.”26

His “new” activity became so relevant that he was arrested in the month of May togeth-
er with the most important members of the Resistance in Bologna. He was imprisoned at 
San Giovanni in Monte, were he declared to be anti-Fascist, worsening his situation. In those 
weeks, his mother Ebe took care of managing Delasem. Released a few days after 25 July, 
he re-plunged himself in his assistance activity with new vigour. However, after 8 September 
the situation plummeted. With the Nazi occupation, Delasem was forced to reduce its work 
and become underground: Valobra and his closest collaborators found refuge in Switzerland; 
nonetheless, some of his collaborators continued the activity at their “premises.” After send-
ing his parents and grandmother to a safe place in Minerbio, not far from Bologna, Mario did 
his utmost first of all to save the youngsters in Nonantola, hiding them in a safe place at the 
local seminary and abbey, as well as in the homes of heroic peasant families that protected 
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them.27 His “work” now consisted in the dangerous attempt to save all those who risked 
to be arrested and deported: namely Jews, almost all foreigners, who were in danger for 
the sole fact of being born Jews, and the so-called “politicians,” who were in danger for 
opposing the Nazi-Fascist oppression. He provided dozens of false identity cards, printed 
in an illegal typography of Bologna; he personally helped all those in need; he continued to 
collect money from friends and acquaintances; he had close contacts with the clergy with 
the aim to find the means to assist all those in need; with some priests in Florence and 
with the help of Giorgio Nissim, he found safe hiding places for various refugees;28 he man-
aged to obtain favours for those he assisted also from old acquaintances in the city’s Police 
Headquarters. At the same time, he intensified his participation in the fight of Liberazione, 
providing partisans on the Appenine with fabric, clothes, medicines and other material kept 
in the central warehouse that Delasem had created in Nonantola.

At the beginning of 1944, in a letter sent to a friend, Mario explained why he no longer 
feared danger, but actually faced it openly:

I believe that there is no reason to be afraid because it is profoundly evil to think only of 
fleeing or hiding. Those who resist Evil are neither bold nor stupid. All they are truly con-
cerned about is to live a good life in every moment and in every thought. They do not think 
about how long they will live …; then, if the consequence is death, that is not the evil to 
which I give importance…the only evil to be afraid of is the degradation of the spirit once 
getting to know the supreme Good.29

Mario Finzi’s activity devoted to assisting foreign Jews that had found refuge in Italy was reported by anonymous 
informers. State Archive of Bologna.
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On 31 March 1944, Mario was captured by the Fascist troops, very likely due to be-
trayal – which had occurred before – while leaving a nursing home in Bologna, Villa Rosa, at 
via Castiglione 103, where a Jewish boy, Heinrich Fischer, had been hospitalised for surgery 
under an assumed name. Imprisoned once again at San Giovanni in Monte, on 4 May he 
was transferred to the Polizei-und Durchgangslager (police and transit camp) of Fossoli, from 
where he was deported on 16 May to the death camp of Auschwitz-Birkenau with another 
580 Jews of all ages (the youngest, Richard Silberstein, son of refugees from Vienna, was 
born in Carpi on 29 March 1944).30

His transportation from Italy to Auschwitz was the one that lasted the most (in fact 
the train arrived on 23 May), for the first time entering directly in the camp of Birkenau, on 
Bahnrampe, while the previous ones all stopped 800 meters from the entry, on Judenrampe.

16 May 1944. Transportliste Fossoli 
– Auschwitz. Former judge Mario 
Finzi is number 148 in the list. 
He never came back. Bibliographic 
Centre of the Union of Italian Jew-
ish Communities, Rome.

On the following page, 

a manuscript written by Mario 
Finzi on 23 March 1944, found 
by his mother. Foundation Jewish 
Contemporary Documentation 
Centre (CDEC), Milan.
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The so-called “first selection” took place on this internal ramp. Basically, a doctor of 
the SS chose which Jews to send immediately to death and which to admit to the camp 
as slaves.31 Out of the 581 Jews that went through the “selection,” those admitted to the 
camp were 186 men, among whom Mario Finzi, registered with numbers from A-5343 to 
A-5528 and 70 women, registered with numbers from A-5345 to A-5414; everybody else 
was sent to die in the gas chambers.32 According to the testimony of a survivor – Nedo 
Fiano, a Jew from Florence who arrived at the camp with the same transportation – Mario 
was sent to his same Block in the Männerlager (Male Camp) BIId and assigned to Effekten-
lager Kanada II, the sector at Birkenau where all personal belongings and assets looted from 
the deported Jews were deposited. On the basis of another testimony – that of Eliakim 
Cordoval, deported from Rodi and arrived at the camp at the beginning of August of 1944 
– Mario was still alive when the Soviet troops arrived on 27 January 1945. Seriously ill, he 
was hospitalised in the hospital set up at Auschwitz I, where he died on 27 February. Un-
fortunately, there is no document in the Museum’s archive that can confirm this plausible 
and reliable testimony.

Right before being arrested, Mario wrote a letter to Martino in Minerbio, where he had 
hid his family. It is a “Meditation,” an actual “prayer,” one of the most touching and deep 
gifts he left us:

S. Martino in Minerbio, 23 March 1944. My 
God, I was born to contemplate You, to live 
of You, to act for You. Only the conscience 
to serve You faithfully can give me peace. 
I fear the thought of not being worthy of 
You. This is the true “fear of God.” My God, 
I have grown up, and I have had to endure 
the fact of not seeing You acknowledged, 
not only in people’s thoughts, but even in 
their actions and words […]. I thus decid-
ed within me to compensate the offences, 
to be Your knight in shining armour.
I made mistakes, I sinned against You, I did 
not give You all my strength, I let myself 
be distracted, I – even I – offended you. 
I feared to state Your truth; it seemed as 
an abuse of power and rude towards who 
did not want to listen. But the violence 
committed in Your name, or – rather – 
the opposition to Evil in Your name is holy, 

even if it hurts someone.
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Leto Casini, a priest of the Resistance that fought with Mario, wrote of him: “after his 
death, he can be described with the words engraved on Machiavelli’s tombstone “Tanto 
nomini nullum par elogium.” There is no adjective that can qualify his noble-mindedness and 
both his intellectual and spiritual nobility.”33
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Lawyer Amalia Fleischer’s personal file. Archive of the Bar Association of Bolzano.
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Francesco Marullo di Condojanni, Giulia Merlo

Biography of Amalia Fleischer: first woman lawyer in Bolzano and 
victim of the anti-Jewish laws

1. The debut of a woman lawyer

Woman, lawyer, Jew. Three difficulties almost insurmountable in the first decades of 
the1900s, in which the Fascist regime gradually, but inexorably, prepared the racist shift.

This is why Amalia Fleischer’s biography, the first woman to be admitted to the roll 
of lawyers in Bolzano, is the exemplary and touching story of a firm, tenacious, wilful and 
combative woman.

It is well-known how, in the early 1900s, the claim of certain women to exercise the 
legal profession created a scandal. They had to overcome biased hostilities and open tena-
cious oppositions, also through appeals and opposing judgments. However, the determina-
tion of several of them, truly indomitable – such as Lidia Poët, Teresa Labriola, Elisa Comani 
just to mention some among the most known – gradually overcame every opposition, 
finally leading the “legal troops” and Courts to open the doors to women.

The conquest, though, was followed by the tremendous regression of the legislative 
novelties with regard to race, culminating in the laws promulgated in 1939 on the exercise 
of professions by citizens of Jewish race.

On 19 July 1935, Amalia Fleischer, woman lawyer of Jewish race, wrote to the institution 
that after a long path for approval had finally accepted her application, saying:

I would like to express my deepest gratitude to this Trade Union (the Fascist Trade Union for 
Lawyers and Public Prosecutors of Bolzano, established in 1933 after the suppression of the 
Rolls, editor’s note) for the honour which I have been granted. I consider it a solemn praise 
toward my person, and not a mere confirmation of my six-year apprenticeship as public 
prosecutor that I regularly achieved. On the basis of the provisions of our professional law, it 
is rather a recognition of the fact that I have met all moral and political requirements. 

Amalia Fleischer was born in Vienna in 1885. Her father Berthod was an Austrian Jew, 
who worked as consul in the Netherlands. Her mother Anna Michalup was a Jew from 
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Fiume. Amalia spent the difficult years of the First World War in Alto Adige, following her 
father who had been appointed Provincial Chief of Police of Merano. From South Tirolo she 
then returned to Austria to study at the University of Innsbruck and graduate in Philosophy, 
the only Faculty that at the time was accessible also to women.

Her true passion, though – perhaps also influenced by her father’s job – was law: when 
all faculties were opened to women in 1921, she enrolled at the Faculty of Law, first in 
Innsbruck and then at “La Sapienza” in Rome. She graduated on 14 December 1923, with 
a thesis titled “Diritto Ecclesiastico. Il Vicario Generale del Vescovo” (“Ecclesiastic Law. The 
Bishop’s Deputy).”

During her university years in Rome, Amalia – called Melì (multilingual, she spoke Ger-
man – her mother-tongue – Italian, French and English) – applied for and was granted Ital-
ian citizenship and worked at the Vatican as filing clerk. Here she converted to Catholicism.

The decision to take up the legal profession took shape around 1925, the year indicated 
in the first official document recorded in her personal file, still kept at the Bar Association of 
Bolzano. As a matter of fact, it is the official application, addressed to the Bar Association, 
written in German by Josef Reinisch and Pius Tessadri. The two lawyers in Bolzano asked for 
“Frau Dr. Amalia Fleischer” to be admitted to the roll as “Konzipientin,” that is “apprentice 
lawyer” (the term is still currently used in Austria to indicate apprentice lawyers) at their law 
firm.

The request of course rose astonishment in the members of the Bar Association of 
Bolzano, who suspended the decision and wrote to the Bar Association Council of Rome 
and to that of Trieste to know their position concerning women’s admission. The Bar As-
sociation of Bolzano thus wrote as follows: considering “the regulations and practices in 
force,” the question is if “a woman graduated in law can be allowed to exercise the legal 
profession and admitted to the roll of lawyers and public prosecutors.”

The Bar Association of Rome answered two weeks later, with a recorded delivery 
letter signed by the Vice President, who confirmed (annexing a copy of the resolution) 
that “the Council recognised that the laws in force do not ban women from exercising the 
profession as lawyers” and that “ with resolution of 25 September 1919, it had admitted to 
the roll Ms. Teresa Labriola. It had then allowed other women to access the legal profession 
as well.”

After this episode, therefore, the Bar Association of Bolzano, on 2 April 1925, accepted 
the application submitted by lawyers Reinisch and Tessadri and admitted to the roll Ms. 
Amalia Fleischer with registration number 392, starting from the date of the first letter 
received, that is 5 March 1925. Moreover, the resolution specified all the ascertainments 
carried out to guarantee the legitimacy of admitting a woman to the roll.

From that moment on, Ms. Fleischer was authorised “to represent Mr. Reinisch and Mr. 
Tessadri, pursuant to the regulations laid down in Article 15 of the Lawyers’ Regulations 
and Article 31 of the Code of Civil Procedure.”
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With a couple of months of delay, precisely on 25 July 1925, also the Bar Association 
of Trieste answered, confirming to have admitted to the “Roll of Aspiring Lawyers” also 
women lawyers. The argumentations provided by the Bar Association Council supporting the 
decision are interesting:

Regulation No. 29 of the Code of Civil Procedure makes an express distinction for rep-
resentation between lawyers or other persons, establishing that only public prosecutors 
must be men, not lawyers. Moreover, it makes an exception with regard to bagattellare pro-
ceedings. This provision is clearly based on the fact, as a rule, men have more practice and 
can more easily have the aptitudes requested also for a profane in the discussion of legal 
cases. Since, instead, the specific situation involves persons that have a particular technical 
preparation having carried out university studies and graduating in law, no distinction can be 
reasonably made between the two genders, since also women are admitted to university 
studies that lead to the legal profession.

After finally obtaining admission to the “Roll of Aspiring Lawyers,” nothing is known 
about Amalia Fleischer’s apprenticeship. However, the Bar Association of Bolzano has kept 
a communication dated 12 August 1925, in which it is made known that Fleischer had left 
the law firm Reinisch-Tessadri in Bolzano to move to Merano, going to the law firm of 
lawyer Ludwig Baranek.

According to the documents found in her personal file, after barely six months Amalia 
Fleischer had changed not only law firm, but also city. In fact, a lawyer of the Court of 
Rome, Alfredo Tosatti, certified, “with the aim to take the examination as public prose-
cutor, Ms. Amalia Fleischer attended my law firm regularly and diligently from the end of 
January 1926 to 1st February 1927.”

In October 1927, she concluded her Roman experience and returned to Merano, 
where she was hired at the law firm Alliney. This time, the firm submitted on her behalf 
the request to be admitted to the “roll of Bar candidates.” Besides, perhaps fearing that 
the Bar Association was still reluctant to accept women, the law firm specified: “it is not 
a new admission, since Ms. Fleischer was admitted sub fel. 392 the roll of Bar candidates, 
belonging back then to the chamber of lawyers of Bolzano since 2 April 1925.”

Two years later, on 30 August 1927, Fleischer sent a letter to the Bar Association 
asking to be admitted to the “roll of public prosecutor candidates” as “public prosecutor 
candidate under my lawyer of reference who belongs to the Court of Bolzano (Merano)” 
(presumably lawyer Alliney). In addition to her degree in Law, she also annexed a docu-
ment certifying the “legal practice” carried out at the “R. (Royal, editor’s note) Court of 
Trento from 1st February 1924 to 1st March 1925,” which according to the laws in force was 
mandatory in order to be admitted to the roll.

Finally, on 16 August 1928, Amalia Fleischer submitted her request to be admitted to the 
roll of public prosecutors, annexing a certificate indicating the apprenticeship accomplished. 
On 6 September, she was informed by the President of the Bar of Trento, Giuseppe Stefen-
elli, that she had passed the exam at the section of the Court of Appeal of Trento.
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Lawyer Amalia Fleischer’s personal file. Archive of the Bar Association of Bolzano.
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Lawyer Amalia Fleischer’s personal file. Archive of the Bar Association of Bolzano.
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Those were the years of the Fascist regime’s consolidation, also increasingly permeating 
the legal profession with obligations of adherence to the Party (besides, at the end of 1928, 
it was established in Alto Adige that public acts where to be written only in Italian). In fact, in 
the personal life of public prosecutor Fleischer there is her registration with the Trade Union 
for Lawyers and Public Prosecutors, dated 22 February 1929.

If the process undergone to be admitted to the roll of public prosecutors had been 
complex, even more complicated was the path she had to follow to be admitted to the 
roll of lawyers. Fleischer submitted request for the first time in 1929, but the Royal Special 
Commission for the Bar Association of Bolzano (that had substituted the Bar Association 
Council) rejected her request, providing a very concise reason: “The application was not 
submitted with the documents required; besides, it is held that there are no legal basis.”

For the following six years, despite not having the title of lawyer, Fleischer continued 
to exercise the profession as public prosecutor at law firms, first in Merano and then in 
Bolzano. She resubmitted request to be admitted to the roll of lawyers only in 1935.

This time, she added a note to her request specifying “to have exercised the profession 
as public prosecutor for more than 6 (six) years,” and indicated her registration number 
0228581 with the National Fascist Party. She also added the CFPA certificate (Fascist Con-
federation of Artist Professionals, basically the Fascist Trade Union for Lawyers Public Pros-
ecutors) necessary to be admitted. Finally, she annexed, as requested at the time, the list of 
cases managed, testifying her legal practice in the civil field.

On 13 July 1935, she was admitted to the roll of lawyers as resolved by the Directorate 
of the Fascist Trade Unions. After receiving relevant communication, Amalia Fleischer sent a 
letter expressing the “warmest gratitude for the honour I have been granted. I consider it a 
solemn praise toward my person.”

2. Amalia Fleischer and the anti-Jewish laws

Amalia Fleischer’s story interweaves of course with Italy’s, which in 1935 launched the “call 
to arms” to conquer Ethiopia. On 2 October of that year, Benito Mussolini gave his speech 
from the balcony of Piazza Venezia, calling a general gathering of the regime’s forces to support 
the colonial feat. The war, however, soon resulted to be more expensive than what the coffers 
of the state could afford, already in difficulty due to the global economic crisis.

Just like the other Fascist organisations, the Trade Union for Lawyers and Public Pros-
ecutors launched the so-called “Giornata della fede”: on 18 December 1935, Italians were 
called to donate their wedding rings to the Country in order to support the costs of war, 
in an event which historically has been called “Oro alla Patria” (Gold for the Country).” 
Also “lawyer” Fleischer participated in the event, complying with the Fascist Trade Union’s 
request, and wrote:

The Trade Union’s circular was certainly not necessary to remind me of my duties toward 
the Country: I had and have the intention to demonstrate not with words but in facts the 
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sense of duty with which I intended to comply with the request. I have no wedding ring 
to offer to the Country, since I am not married. However, I have my parents’ wedding rings 
and keep them as a very dear memory of their long marriage. I believe to act according to 
the will of my very beloved deceased parents, offering their wedding rings, symbols of their 
virtue, to the Country.

This event was characterised by a very sad coincidence: a document indicating the deliv-
ery of two metal wedding rings donated to the Country, in place of her parents’ gold ones. 
This is the last document present in Amalia Fleischer’s personal file and preceded her formal 
request to be struck off the roll of lawyers due to the anti-Jewish laws being implemented.

In 1939, in fact, Fleischer communicated her Jewish family origins to the Directorate – as 
provided for by the anti-Jewish laws approved in 1938. After her self-report, she contextu-
ally asked to be struck off the roll. Her hand-written request was sent to Bolzano from Fae-
nza, where she had moved in the meantime: “The undersigned lawyer Ms. Amalia Fleischer 
former Bertoldo, hereby submits request to be struck off both the roll of lawyers and that 
of public prosecutors. With kind regards.”

With this, Amalia Fleischer’s experience as lawyer ended.
This highlights that until Fascism became openly racist, the qualification as Jew and Fascist 

militancy were perfectly compatible. When the racial shift took place, everything changed 
and Jewish lawyers entered into a period full of uncertainties, suffering and sacrifices. Some, 
indeed, were recognised merits by the regime and benefitted from the so-called “discrimi-
nation,” managing to exercise the legal profession with many limitations. In the end, though, 
everything plummeted: after 1943 they became victims of an actual “Jew-hunting.”

3. The concentration camp

Having abandoned the legal profession which she had pursued and exercised with such 
difficulty and wilfulness despite all the bureaucratic obstacles faced, Amalia Fleischer was 
obliged to take off the gown. In order to support herself in her new city of adoption, Faen-
za, she taught languages at the monastery of Santa Chiara. In 1943, though, the Ministry of 
Interior ordered the arrest of all Jews under 70 years of age.

On 25 January 1944, Amalia Fleischer, personal identification number 2643, was taken 
from the prison of Ravenna and put on a animal van with another 27 Jews. The train took 
her first to Milan, then to Verona – the same train on which also thirteen year old Liliana 
Segre was travelling, currently life senator – and, lastly, to Auschwitz. Here, the traces of the 
first woman lawyer of South Tirolo were lost on 6 February 1944. Nothing is known of her 
exact destiny, if not that she disappeared behind the gates of the concentration camp.

Today her name is engraved on a stumbling stone in Faenza, in the monastery of Santa 
Chiara, where she lived from 1938 to escape the persecution of the racial laws. It is also 
where she was arrested by the Fascists on 4 December 1943, to then be deported to the 
concentration camp of Auschwitz.
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The Bahnrampe at Birkenau, May 1944. Initial phase of the “first selection”: the Nazi authorities separated men on one 
side, and women and children on the other.

The Bahnrampe at Birkenau, May 1944. Second phase of the “first selection”: a doctor of the SS selected between 
those he judged “unable” to work (the majority) and those “able” to work. Any woman holding a child was considered 
“unable,” even if young.
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The memory of Amalia Fleicher is kept alive through the official acts of the Bar Asso-
ciation Council of Bolzano, her holograph will written in Faenza – in which she left all her 
assets to the monastery – and an oral record. It is narrated, in fact, that sometime after her 
capture, a railwayman showed up at the monastery of Santa Chiara. He told the nuns of 
how one day he heard a woman’s voice calling him from within an animal van. She said:“My 
name is Amalia Fleischer, please tell the nuns of Santa Chiara in Faenza that you saw me and 
that they are taking me away. Give them my love.”

Indeed, her name has not been forgotten: Faenza, her adoptive city, named its left river 
bank after her.
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A detail of the volumes of civil judgments. State Archive of Turin, Court of Appeal of Turin.
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Leonardo Mineo

«In any suit, whatever the subject». The judicial bodies’ sources 
in State Archives on the implementation of the anti-Jewish laws 

1. Introduction

Traditionally, censuses and exhibitions of sources and documents have been privileged 
over the documents of the State’s local bodies to highlight the implementation of the an-
ti-Jewish legislation at the end of summer 1938. In studying that period, though, the State’s 
local bodies are indeed fundamental, as they were directly involved in the very first wave of 
the provisions that gave substance to our Country’s racial policies. In fact, local education su-
perintendencies had the duty to attend to the expulsion of Jewish students and professors 
from schools and their segregation in specially devoted institutes. Likewise, also prefectures 
and provincial police headquarters were in the frontline, at local level, carrying out investiga-
tions, collecting information and implementing the provision of Royal Decree-Law No. 1728 
of 17 November 1938. Therefore, they gave rise to a continuous and incessant relationship 
with the central government, laying down the informative conditions of the documentation 
which is currently kept at the Central State Archive. As highlighted by Paola Carucci, gen-
erally speaking the overall framework of the State’s sources appears to be random with 
regard both to the timeframe of reference and to the institutions whose documents have 
been preserved. At provincial level, though, it is possible to notice a certain uniformity with 
reference to the period 1938-1945, in particular with regard to the offices under the Minis-
try of Interior. This is due to the policy implemented between the 1950s and 1960s by the 
former Central State Archives Office, with the indispensible authorisation of the Presidency 
of the Council of Ministers. Consistently with the cultural climate that in those same years 
finally led to the establishment and launching of the activities of the Central State Archive, a 
note of the Presidency of the Council of Ministers of 1958 banned all state administrations 
from throwing away any acts relating to the period of the war. Besides, two distinct circulars 
issued by the Central State Archives Office established the obligation to file in the State 
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Archives “not only the personal files of Jewish citizens, but also the entire documentation of 
the racist campaign […] present in prefectures and provincial police headquarters.” Those 
provisions are fundamental for an easy identification of local key documents of particular 
interest for scholars, especially when considering the frequent loss of public security docu-
ments.

A very different situation, instead, is evident for the archives of the judicial bodies of all 
orders and grades. In fact, between 1938 and 1943 – and very likely also in the immediate 
post-war period – said bodies had to deal with the outcomes of the racial legislation, whose 
pervasiveness could potentially affect any aspect of the social life: from family to marriage, 
from property to work, from donations to successions, from businesses and professions to 
employment relationships, both public and private, passing through the repression of crimes 
and sanctions. The First President of the Court of Cassation of Turin, Giulio Ricci, wrote to 
the Presidents of Sections in 1939, stating: “matters concerning the implementation of racial 
laws debated before judicial authorities can clearly arise in any suit, whatever the subject,” 
without “the subjects of the suits and the names of the parties” being “sufficient to detect 
even the possibility that such matters may arise.”

In implementing the racial laws, the judiciary’s conducts and jurisprudential positions 
were standard. This aspect has been object, particularly during the last decade, of a fruit-
ful series of studies making use of judgments published in detail in many legal journals of 
the period (in a recent study, Antonella Meniconi counted 107 of them). The picture that 
emerges from the documentation published highlights that the suits filed throughout the 
national territory involved both Jews and “those belonging to the Aryan race,” acting both 
as plaintiffs and defendants, offenders and injured parties, in an inextricable interweaving. 
When referring to the amount of archive material currently preserved in the State’s ar-
chives – about half of the documentation acquired in the last fifty years comes from judicial 
offices – the impression is to be in front of a superficial layer. The large amount of judicial 
documents heaped in the rooms of the Italian State Archives is still, to a great extent, unex-
plored; not to mention the documents still filed at the administration offices that produced 
them. This is also due to objective aspects that make their use difficult, such as the chronic 
lack of resources and personnel, as usually mentioned. Indeed, on the one hand, said lack 
prevents the realisation of adequate inventory instruments, and on the other hand, it limits 
the possibility to conduct thorough and systematic researches.

2. The state of the documentation

As Isabella Zanni Rosiello and Stefano Vitali have acutely observed in recent years, the 
State’s project for keeping documents has been implemented in various ways at local level, 
despite the provision of a common regulatory framework. Consequently, this has produced 
a very dissimilar panorama of the contemporary sources at scholars’ disposal, both from a 
quantitative and a qualitative viewpoint.
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“Personnel of Jewish 
race – Exemption 
from service,” Circular 
of the Personnel 
Central Office of the 
Ministry of Grace and 
Justice, 27 December
1938. State Archive 
of Turin, Court of 
Appeal of Turin.
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Judicial bodies, of every order and grade, are no exception. This is evident, for example, 
starting from the most disseminated judicial body throughout the national territory, that 
is the Magistrates’ Court. Since 1960, the documents of about 500 offices have been filed, 
against the over 900 offices present in 1941 (Royal Decree No. 12 of 30 January 1941) 
which, however, had already been drastically reduced compared to those established in 
1923 (Royal Decree No. 601 of 24 March 1923). With regard to the period of interest for 
this study, the documents filed are very frequently limited to civil and criminal judgments. 
However, there are documents, especially in bigger cities, that refer the various scopes of 
competence of the Magistrates’ Court. Alongside the relevant general registers – indispen-
sible to penetrate the inextricable mass of documentation – there are more or less struc-
tured documents that highlight the implementation of the racial legislation from the end 
of 1938 to 1943. Said documents range from civil and criminal files, to acts and judgments 
concerning individual employment litigations not exceeding the value of 2,000 Liras, succes-
sions, bankruptcies (the so-called “small bankruptcies”), voluntary jurisdiction and, more in 
general, the activities carried out by the lower court judge in quality of tutelary judge.

With regard to the Magistrates’ courts, there is a greater uniformity of documentation 
ascribable to the courts’ activities filed in the State Archives, with about 100 offices repre-
sented out of the 155 of the judicial system in 1941. However, dissimilarities do not lack 
especially with regard to the progress made in filing documents, in many cases dating back in 
time, or to the nature of the acts filed. From a qualitative viewpoint, there has been a better 
preservation of the courts’ documents. In fact, besides the usual civil and criminal judgments, 
also the acts of the proceedings have been filed in a structured manner. With regard to civil 
documents, these started to be filed only since 1942, following the procedural changes that 
established their processing as known today. Whereas, before 1942, acts relating to single 
proceedings were kept on the basis of the various typologies (minutes, witness evidence, 
assessment, etc.).

With regard to criminal documents, besides those relating to suits that arrived up to 
trials of particular interest, there are those relating to proceedings concluded with dismiss-
als, pronounced by investigating judges, not destined to constitute an autonomous series 
as those relating to trials. Records of preliminary investigations, when filed, are organised 
in one or more series – depending on the size and organisation of the Investigation Office 
– and are variously combined, taking into account the different typologies of investigations 
conducted against known defendants.

The Courts of Appeal – in charge of the local jurisdictional competences – are well 
represented in the State Archives. In fact, the documents filed concern 21 Courts of Appeal 
out of the 23 present in 1941, and refer to civil and criminal judgments as well as the acts 
of the Court acting as Labour Judiciary. The latter was established in 1926, and was compe-
tent, among other things, to decide on matters relating to litigations initiated with regard to 
collective work relationships.
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“Confidential” circular of the First President of the Court of Appeal of Turin on “matters relating to the implementation of the 
racial laws,” 27 May 1939. State Archive of Turin, Court of Appeal of Turin.
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The quality of the sources that can be found in the courts’ archives is enhanced by the 
coordination and control carried out by courts and magistrates’ courts operating in their 
districts of competence and by all those who worked in those courts, from judges to the 
personnel, from the office of the clerk to the secretariat. The ministerial guidelines on the 
judicial administration are summarised at local level in a series of circulars that make up for 
the almost generalised loss of documents relating to the presidential offices for the period 
under exam. In addition to the ministerial warnings on the use of Voi and on the prohibi-
tion to shake hands, the operational criteria for the implementation of the racial laws are 
defined in the circulars of the period, with the mediation – often not neutral – of the First 
Presidents of the Courts of Appeal. For example, the Court of Appeal of Turin intervened 
with the mentioned confidential circular of 27 May 1939 a few weeks after a decision of 
Section III chaired by Domenico Riccardo Peretti Griva, destined to remain fundamental in 
the jurisprudence on racial laws:

In order to avoid conflicting statements on principles – a problem which is always harmful, 
but even more so in such a serious and delicate matter – and especially in order to prevent 
for resolutions on a matter such as this to be made public before I have been notified – as 
instead I should – I order to inform me in advance every time there are matters involv-
ing the implementation of racial laws. Of course, not in order to substitute my decision 
with that of the Section, but to avoid the problems mentioned above. Therefore, you 
are required to comply and to make the councillors of this section comply – should they 
substitute you in the office of President – with the above mentioned provision in the most 
absolute and rigorous manner. You are hereby warned that in the event of non-compli-
ance, I will report the issue to the Ministry.

On the one hand, therefore, it is possible to notice, in between the lines of the single 
decisions taken during the judging activity, the pressure exercised on the lower judges 
communicated through the so-called “system of circulars;” on the other hand, with greater 
evidence, it is possible to notice that the strong commitment of the single judges in im-
plementing the new course of action was the same recognised in the acts of the Judicial 
Councils present at the Court of Appeal. Established in 1907 and confirmed by the judicial 
system in 1941, the Councils had the duty to evaluate the degree of judges’ merits and 
conducts – which then counted towards promotions – and that of the apprentices – which 
then counted towards the destination to judicial functions after the completion of the 
apprenticeship. In reading those acts, it is possible to outline the path that led the Judicial 
Council at the Court of Appeal of Turin to consider with favour, in 1939, the good placing 
at the Littoriali della Cultura of a monograph written by an apprentice on La difesa penale 
della razza (The criminal defence of the race). Likewise, following the mentioned path, it is 
possible to see how other subjects, a few years later, in the post-war period, stigmatised 
the zeal shown by others in that period.

Finally, general tendencies and individual paths are effectively summarised at local level 
in the personal files of judges and officials that ended their service in offices subject to the 
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Courts of Appeal. Unfortunately, not all of that documentation was saved from pulping. 
In fact, pulping was mandatory due to the parallel, but not always perfectly coinciding, 
preservation of analogous documents at the central bodies of the Ministry, today object of 
accurate studies. 

With regard to the documental production of the Courts of Appeal, it is also impor-
tant to highlight the presence of documents concerning the specific competences they had 
been assigned by the racial legislation over professional associations. Law No. 1054 of 29 
June 1939 prohibited Jewish citizens to exercise as notaries and journalists. Moreover, it 
obliged doctors, veterinaries, pharmacists, architects, etc. to be struck off their respective 
rolls establishing special lists managed by a District Commission set up at the Court of 
Appeal.

With regard to the investigating bodies, instead, it is necessary to highlight that, com-
pared to the judging ones, public prosecutors’ offices and prosecutors general’s offices 
are definitely less represented in the State Archive. In fact, between 1960 and 2015, the 
Archive Administration acquired the documents of around half of the 155 public prose-
cutors’ offices and of the 23 prosecutors general’s offices present in the judicial system in 
1941. Consequently, the amount of the documentation filed is much more contained, also 
due to the particular nature of the archives of said offices, mainly composed of registers up 
to 1989. With regard to the public prosecutors’ offices, the acts generally filed are those 
relating to the execution of sentences (registers and files of sentences; registers of orders 
of arrest; registers of orders of releases from prison, etc.) and, especially, to the repression 
of crimes. The general registers of crimes, together with the lists of defendants and injured 
parties, allow to follow the overall process of criminal proceedings, from the acquisition of 
data relating to the crime up to the trial or, in most cases, to the dismissal in the investiga-
tive phase. This aspect is fundamental when retracing archive paths. More rare, but not less 
important for historical research, is the presence of files relating to proceedings dismissed 
with provision of the public prosecutor, pursuant to Art. 76 of the Code of Criminal Pro-
cedure of 1931, before the relevant amendments in 1944. With regard to the prosecu-
tor general’s offices, the acts particularly important for the purposes of this examination, 
although more rarely acquired, are those concerning the surveillance carried out on the 
“timely and regular administration of justice” (Art. 73 of Royal Decree No. 12 of 30 January 
1941). Owing to the prosecutor general’s circulars, the secretariat’s documents, the per-
sonnel’s files and, especially, documents concerning the inspections carried out at district 
judicial offices, it is possible – analogously to what identified for the Courts of Appeal – to 
evaluate the organisation of the administration of justice at local level. The documents of 
the prosecutors general’s offices, for example, allow to analyse the outcomes of the imple-
mentation of the racial legislation with regard to the rules on surnames, regulated by Law 
No. 1055 of 13 July 1939. In fact, although assigning to the Ministry of Interior decisional 
powers on the matter, said law appointed to the Ministry of Grace and Justice, normally 
competent on the matter, with surveillance functions.
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Judgment of 5 May 1939, Civil Judgments 1939. State Archive of Turin, Court of Appeal of Turin.
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3. A first census of the judicial sources

This paragraph provides a first census carried out on the judicial sources kept in several 
“sample” State Archives, with reference to the period of implementation of the anti-Jewish 
laws. The survey was conducted using the data present in the information systems of the 
single institutes and in the national archive system (Sistema Guida Generale, Sias). It also took 
into consideration the data updated as at 2016 present in the register of Payments, Transfers, 
Deposits, Gifts and Purchases published annually starting from 1960 in the journal “Rassegna 
degli archive di Stato.” Finally, it considered the files and set of instruments present the institutes 
object of this first census. Given the different levels of analysis or the non-updating of the de-
scriptions used, there may be some omissions which need to be verified case by case.

Special thanks are expressed to colleagues Salvatore Alongi, Francesca Boris, Antonietta 
Colombatti, Vincenzo De Meo, Stefano Gardini, Fortunata Manzi and Andrea Tanturli. Owing 
to their collaboration, it was possible to analyse the data relating to the State Archives of 
Venice, Bologna,Trieste, Rome, Genova, Naples and Florence.
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General registers of civil litigations x x x x

Civil judgments x x x x x

Files of civil suits x x* x

Successions x x x

Protections x x x

Small bankruptcies x x x

Voluntary jurisdiction x x

Judgments on labour suits x x x x x

General registers of criminal litigations x x x x

Criminal judgments x x x x

Files of criminal suits x x

*With deficiencies
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Civil and Criminal Court
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General register of civil litigations x x x x

Civil judgments x x x x x x x

Files of civil suits x x x*

Labour suits x x x x x

General register of matters to be dealt with by 
the Chamber of Council

x x x x x

Chamber and presidential provisions x x x

Separations x x x x x

Changes of personal data x x x

Bankruptcies x x x x x x

General registers of criminal litigations – Educa-
tion

x x x x

Files of dismissed proceedings– Education x x x

General registers of criminal litigations x x x x x

Criminal judgments x x x x x x

Files of criminal suits x x x x x x

Files of criminal matters dealt with by the Cham-
ber of Council

x x

Provisions adopted in the Chamber of Council x x

*Sample **With deficiencies
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Court of Appeal at the Court
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General registers of civil litigations x x x x x

Civil judgments x x x x x x x x x

Files of civil suits x x x x x

General registers of matters to be dealt with by 
the Chamber of Council

x x x x

Labour Judiciary x x x x x x x

General registers of the office of the clerk of the 
investigation section

x x x

Judgments of the investigation section x x x x

Files of dismissals of the investigation section x x x

Registers of appeals against court judgments x x x x x x

Criminal judgments x x x x x x x x

Registers of criminal litigations to be dealt with by 
the Chamber of Council

x

Files of criminal litigations dealt with by the 
Chamber of Council

x x x

Provisions adopted by the Chamber of Council x

Documents of the First President’s secretariat x x

Circulars x x

Minutes of the Judicial Council’s resolutions x x

Files of the personnel x x x
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Public prosecutor’s office at the Court
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General registers of crimes x x x x x

Files of dismissals ordered by the public 
prosecutor pursuant to Ar t. 74  
of the Code of Criminal Procedure

x x x

Criminal executions x x

Prosecutor General’s office  
at the Court of Appeal
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General registers of the moving of criminal 
proceedings

x x x x

Changes of names and surnames x x x x

Marriages x x x x

Files of the personnel x x x x x

Circulars x x x

Inauguration of the judicial year x x

Inspections at district judicial offices x x x
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Bans of Royal Decree-Law of 17 November 1938 for “the defence of the race” portrayed in the anti-Semitic and racist journal edited by Telesio 
Interlandi. “Jews cannot …” – “Jews cannot enter …”, La Difesa della Razza, 20 November 1938. Fondazione Museo della Shoah, Rome.
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On this page and on 
page 208

Rome, 25 April 1939. 
Exemption from 
service for judges 
Ugo Foà, Mario 
Di Nola, Mario 
Volterra and Mario 
Finzi, published in 
Bollettino Ufficiale of 
the Ministry of Grace 
and Justice. State Bar, 
Rome.
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List of Jewish judges expelled from the judiciary

1.  Cesare Costantini, lower court judge in Maida assigned to the Court of Milan
2. Mario Di Nola, lower court judge in Milan
3. Mario Finzi, judicial apprentice at the Court of Bologna
4.  Ugo Foà, deputy prosecutor general of the King at the Court of Appeal of Rome
5. Mario Levi, councillor at the Court of Appeal of Turin
6.  Davide Ugo Levi, deputy prosecutor general of the King at the Court of Appeal of 

Milan
7. Fernando Minerbi, judge at the Court of Genova
8. Umberto Muggia, judge at the Court of Turin
9. Edoardo Modigliani, lower court judge in Rome
10.  Sergio Piperno, deputy public prosecutor of the King at the Court of Milan
11. Vittorio Salmoni, councillor of the Court of Appeal of Ancona
12. Giuseppe Seczi, judge at the Court of Trieste
13.  Giorgio Vital, deputy public prosecutor of the King at the Court of Genova
14.  Mario Volterra, deputy lower court judge in Squillace

* Sources: Judges’ personal files, Central State Archive; G. Scarpari, I magistrati, il fascismo, la guerra, in “Que-
stione Giustizia,” 2008, No. 2, pages 71-118; S. Gentile, La legalità del male. L’offensiva mussoliniana contro 
gli ebrei nella prospettiva storico-giuridica (1938-1945),Torino, Giappichelli, 2013; C. Brusco, Le leggi razziali, 
i magistrati, i giuristi, le riviste giuridiche (available at http://www.magistraturademocratica.it/articolo/ le-leg-
gi-razziali-i-magistrati-i-giuristi-le-riviste-giuridiche_2879); G. Focardi, Magistratura e fascismo. L’amministrazione 
della Giustizia in Veneto 1920-1945, Venezia, Marsilio-Institute in Veneto for the History of Resistance and 
Contemporary Society, 2012.
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Jewish lawyers struck off the special list of lawyers  
at the Court of Cassation

On 29 February 1940, in a single meeting held by the National Directorate of the 
Nazi-Fascist Trade Union for Fascist Lawyers and Public Prosecutors, 85 lawyers of “Jewish 
race” (not discriminated) were struck off the special list of lawyers at the Court of Cas-
sation; whereas, 125 discriminated lawyers were admitted to the additional list, out of the 
6,245 registered lawyers (as at 31 May 1939). Said list provides their names, together with 
the names of the Jewish lawyers struck off up to 1943.

“Register of lawyers with Jewish race,” 
1940-1943. Archive of the National Bar 
Council, Rome.
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